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In the Matter of the Petition
o f

Robert  J.  & Ninette J.  Viggiani

Redeterminat ion of a Def ic iency or Revision
Determinat ion or Refund of Personal Income &

under Art ic le 22 & 23 of the Tax Law for Lhe
1 9 7 8 .

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Stat.e of New York ]
s s . :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over L8 years of age, and that on the
2nd day of l {ay, 1984, he served the within not ice of Decision by cert i f ied mai l
upon Robert  J.  & Ninette J.  Viggiani,  the pet i t ioners in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Robert  J.  & Ninette J.  Viggiani
70 Holmes Ave.
Har tsda le ,  NY 10530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the St.ate of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
2nd day of May, 1984.

to admin



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

llay 2, 1984

Robert J. & Ninette J. Viggiani
70 Holmes Ave.
Hartsdale, NY 10530

Dear  Mr .  &  Mrs .  V igg ian i :

Please take nol ice of the Decision of the State Tax Cormission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be instituted only
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany Counl;y, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refulrd allowed in accordance
with this decision may be addressed to:

l{YS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building ll9, State Campus
Albany, New York 12227
Phone /1 (518) 457-2070

Very truly yours,

STATB TAX COMMISSION

cc: Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROBERT J. VIGGIANI AND NINETTE J. VIGGIANI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 and, 23 of the
Tax Law for the Year 1978.

DECISION

J. Viggiani-  may al locate a port ion of his

to sources without New York State.

FINDINGS OF FACT

Peti t ioners, Robert  J.  Viggiani and Ninette J.  Viggi lani ,  70 Holnes Avenue,

Hartsdale, New York 10530, f l led a pet i t ion for redeterm:Lnat ion of a def ic lency

or for refund of personal lncome and unincorporated busirress taxes under

Ar t i c les  22  and 23  o f  the  Tax  Law fo r  the  year  1978 (F iLe  No.  38 f97) .

A snal1 claims hearing was held before Allen Caplowirith, Hearing Officer,

at the off ices of the State Tax Conmission, Two World Tr iade Center,  New York,

New York, on Septembex 27, 1983 at 9:15 A.M. Pet i t ioner Robert  J.  Vtgglanl

appeared pro se. The Audit  Divis ion appeared by John P. Dugan, Esq. (Paul Lefebvre,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner Robert

unincorporated buslness Lncome

1. Pet i t ioners, Robert  J.  Viggiani and Nlnette J.  Viggiani,  t imely f i led

a joint  New York State Income Tax Resident Return for the year 1978. In

conjunct ion therewith, Robert  J.  Viggiani,  d, lb/a Irv & Vic Sportsrrear,  f i led a

1978 New York State Unincorporated Busi.ness Tax Return whereon he al located
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$2 I ,293.00  to  sources  w i thout  New York  S ta te .  H is  to ta l  bus iness  income

reported from sources both within and without New York State I tas $27 '709.35.

2. On March 19, 1982, the Audit  Divis ion issued a Sltatement of Audit

Changes to petitioners wherein the business allocation clai.med by Robert J.

Vigglani (hereinafter pet i t i .oner) was disal lowed in i ts ernt i rety.  Addit ional ly,

an adjustment. was made to petitionersf claimed deductl-onsr for personal lncome

tax purposes. Accordingly,  two not ices of def ic iency wer:e lssued to pet i t loners

on Apri l  6,  1982. One such not ice asserted unincorporateld business tax of

$885.47 ,  pJ-us  in te res t  o t  $252.81  fo r  a  to ta l  due o f  $1 ,138.28 .  The second

not ice asserted addit ional personal income tax of $100.6{3, plus i -nterest of

$ 2 8 . 7 5 ,  f o r  a  t o t a l  d u e  o f  $ 1 2 9 . 4 3 .

3. Subsequent ly,  the personal income tax issue had been resolved at a

pre-hearing conference, result ing in fu11 cancel l -at ion o:t  the def ic iency

asserted rdi th respect to such tax. Accordingly,  only the unincorporated

business tax issue remains to be decided herei-n.

4. Petitioner was engaged in the activity of manufiacturing and selling

apparel  for harness race dr ivers. Both i ts manufactur ing and sales act iv i tLes

were conducted at 927 Yonkers Avenue, Yonkers, New York 10704.

5. Pet i t loner also sol-d his product to retai lers i :n var lous other states.

When a retailer ordered a garment for one of its customers it would submit an

order form to pet i t ioner.  Such forrn would detai l  the fabr ic,  color schene and

sizing requirements. Pet i- t ioner would produce the garment to specif icat ions

and ship i t  to the retai ler.  Pet i t ioner bi l led the retai lers he dealt  with on

a nonthly basis.
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6. Pet i t ioner did not have a contractural  relat ionship with any of the

retai lers he dealt  with.  The retai ler was free to set hi ,s own pr lce for the

garments he ordered from pet i t loner.

7. The garments manufactured by pet i t ioner l rere shipped to retal lers

without labels.  The retai lers were free to incorporate their  own labels into

the garments and sell then as their products.

8. Pet i t ioner al leged that the out-of-state retai lers he dld business

wi-th const i tuted his agencies. As such, he argued that the income derived fron

sales to the out-of-state retai lers is al locable to sources without New York

State and accordingly is nontaxable for unincorporated buslness tax PurPoses.

As authori ty for his posi t ion, pet i t ioner ci ted a port ion of the General

Instruct lons for the New York State Business Al locat ion Schedule, which states

tha t :

"Business is carr ied on outside the State i f  you have, maintain,
operate or occupy desk spacer an off ice, a shop, a store, a warehouset
a factory, an agency or other place where your affairs are systematical ly
and regular ly carr ied on outsi-de New York State.r '

9. Petitioner clained he spent every Saturday at the Meadowlands in New

Jersey where he sold and del ivered his garments during qual i fy ing races. He

contended that he should properly be ent i t led to an al locat ion for the sales

made at the Meadowlands.

10. Pet i t ioner offered no records to establ ish the volume of sales rnade to

points without New York State.

CONCLUSIONS OF LAW

A. That  sect ion 707 (a)  of  the Tax Law provldes that :

" I f  an unincorporated busLness is  carr ied on both wi th l -n and
wi thout  th is  State,  as determined under regulat lons of  the tax
cormiss ion,  there shal l  be a l located to th is  s tate a fa i r  and equi table
por t ion of  the excess of  i ts  unincorporated business gross income
over i ts  unincorporated business deduct ions.  I f  the unincorporated
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business has no regular place of business outside th. is state'  al l  of
such excess shal l  be al located to this state."

B .  That  20  NYCRR 2O7.2(a)  p rov ides  tha t :

" In general ,  an unincorporated business ls carr ied on at any
pJ-ace ei ther within or without New York State where the unincorporated
business ent i ty has a regular place of business. Th.e occasional
consumnation of an isolat.ed transactlon in or at a place where no
regular place of business is maintained does not const i tuEe the
carrying on of a business at sueh plaee. A regular place of business
is any bona f ide off ice, factory warehouse or other place which is
systematical ly and regular ly used by the unincorporated business
ent, i ty in carrying on i ts business."

C. That an agency is the relationship which results from the manifes-

tation of consent by one person to another that the other shall act on his

behalf  and subject to his control ,  and consent by the other so to act.  [2 N.Y.

Jur .2d ,  Agency  $1 ,  c i t ing  Br i l l i an t  v .  Ra ldy  189 Misc .  56 I  (L947)1 .

D. That the relat ionship pet i t ioner maintai .ned with the out-of-state

retai lers rras a wholesaler-retai ler relat ionship rather than an agency relat ionship

as contended by pet i t ioner.

E. That pet i t ioner maintained no regular place of brusiness outside New

York State during the year 1978 within the meaning and inEent of sect ion 707(a)

of the Tax Law and 20 NYCRR 207.2(a).  Accordingly,  an al .Locat ion of business

income to sources without, Nernr York State is not permissib.le.

F. That the Not ice of Def ic iency issued Apri l  6,  19i32 with respect to

personal income tax ls cancel led (See Finding of Fact r t3t ' ,  supra) .

G. That the pet i t ion of Robert  J.  Viggiani and NinetEte J.  Viggiani is

denied and the Not ice of Def ic iency issued Apri l  6,  1982 rul th respect to



unincorporated business tax

interest as may be lawfully

DATED: Albany, New York

MAY O 2 1984
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ls hereby sustained together with

owing.

STATE TAX COMMISSI.ON

such additional

PRESIDENT


