
STATE OF NEW YORK

STATE TAX COMMISSION

ln the l{atter of the
o f

Washington I .  Van
Eleanor  D.  Mar t in .

Pet i t ion

Der Poel
Guardian AFFIDAVIT OF MAIIING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Personal fncome
Tax under Art icle 22 of. the Tax law for the Year
I Y l U .

State of New York I
ss .  :

County of A1bany ]

David Parchuck, being duiy sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon Harry B. Daub, the representative of the petit ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as fo l iows:

Harry B. Daub
4 Park Ave.
New York, NY

and by deposit. ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the Slate of New York.

That. deponent further says that lhe said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
9th day of  March,  i984.

in is ter  oa st o a
Taxpursuant to law sect ion i74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Washington I. Van Der Poel
Eleanor D. Martin, Guardian

for Redetermination of a Deficiency or Revision
of a Determination or Refun<i of Personal Income
Tax under Art icle 22 oi the Tax iaw for the Year
i 970 .

That deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
9ih <iay of March, 1984.

AFFIDAVIT OF MAITING

that the said addressee is the petit ioner
forth on said h/rapper is the iast known address

State of New York )
ss .  :

County of Aibany i

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th <iay of March, 1984, he served the within notice of Decision by cert i f ied
mail upon Washington i.  Van Der Poel,Eieanor D. Martin, Guardian the petit ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid h'rapper arjdressed as fol lows:

Washingt.on I. Van Der Poei
Eleanor  D.  Mart . in ,  Guard ian
510 Dick inson
Missoula,  l l0  5980i

and by t ieposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postai
Service within the State of New York.



STATE OF NEW YORK
STATE TAX COMM|SSION

ALBANY,  NEW YORK 12227

March 9, 1984

Washington i.  Van Der Poel
Eleanor  D.  Mart in ,  Guard ian
510 Dick inson
Missoula,  M0 59801

Dear Mr.  Van Der  Poel :

Piease take not ice of the Decision of the Staie Tax Commission enclosed
herewith.

You have now exhausted your r ight of review at the administrative level.
Pursuant to section(s) 690 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Comrnission may be insti tuted oniy under
Article 78 of the Civi i  Practice Law and Rules, and must be conmenced in the
Supreme Court. of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al iowed in accordance
wi th th is  < iec is ion mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - i i t igation Unit
Buiiding ii9, State Campus
Albany, New York i2227
Phone l i  (5 i8)  457-2A7A

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Harry B. Daub
4 Park Ave.
New York, NY
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

I,iASHrNGT0N r. VAN DER POEI, rrr

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicLe 22
of the Tax Law for the Year 1970 -

Whether pet i t ioner was a

sect ion 605 of the Tax Law for

DECISION

"nonresident individual" within the meaning of

the year 1970.

FINDINGS OF FACT

Pet i t ioner ,  Wash ing ton  I .  Van der  Poe l ,  f I I ,  510  D ick inson,  Missou la ,

Montana 59801, has f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of.  the Tax Law for the year 1970

(F i le  No.  13737) .

0n  Apr i l  5 ,  1979,  pe t i t ioner ,  l {ash ing ton  I .  Van der  Poe l ,  I I I ,  in fo rmed

the State Tax Commision, in wri t ing, that he desired to waive a smal l  c laims

hearing and submit the case to the State Tax Commission, based on the ent ire

record contained in the f i le.

ISST]E

1.  Pet i t ioner ,  l {ash ing ton  I .  Van der  Poe l ,  I I I ,  t ime ly  f i led  a  New York

State income tax nonresident return for the year 1970. On this return, he

reported no New York State taxable income.

2. 0n May 21, 1973, the Income Tax Bureau issued a Statement of Audit

Changes on the grounds that a member of the Armed Forces who is domiciled in

New York State at the t ime of enter ing the mi l i tary service is considered a
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resident for New York State income tax purposes for each year in which he does

not sat isfy al l  three of Lhe fol lowing condit ions:

1. He had no permanent place of abode in New York State during

the ent ire taxable year,  and

2. He did maintain a permanent place of abode outside New York

State during the ent ire taxable year,  and

3. He did not spend more than 30 days in New York State during

the taxable year.

The Income Tax Bureau concluded that pet i t ioner did not show that he

sat isf ied al l  three of the above condiLions for the taxable year I970. Therefore

he was considered a resident for New York State income tax purposes and, as

such, was subject to New York State personal income tax on al l  income received,

regard less  o f  source .  Accord ing ly ,  i t  i ssued a  NoL ice  o f  Def ic iency  on  l lay  27 ,

7973 for the year 1970 in the amount of $420.40 in personal income tax, plus

i n t e r e s t  o f  $ 5 2 . 9 6 ,  f o r  a  t o t a l  o f  9 4 7 3 . 3 6 .

3. Pet i t ioner I^Ias a domici l iary of New York State at the t ime of his

induct ion into the United States Air  Force. He was assigned to two di f ferent

duty stat ions during 1970. From January 1, 1970 through June 24, 1970, pet i t ioner

r *as  s ta t ioned a t  Reese A i r  Force  Base,  Texas .  Dur ing  th is  per iod  he  occup ied

a part ial ly furnished three room apartment in the Bachelor Off icer Quarters at

Reese Air  Force Base. Rent payments were made through the withholding of a

quarters al lowance from pet iLioner 's paycheck. Maintenance requirements included

cleaning and minor repairs character ist ic of  most civ i l ian apartments were

performed by pet. i t ioner.

4 .  F rom June 28  to  December  31 ,  7970,  pe t i t ioner  was s ta t ioned a t  Kees le r

Air  Force Base, and maintained off  base residence at 0akwood Apartments, West
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Beach,  B i lox i ,  M iss iss ipp i .  The apar tment  had th ree  par t ia l l y  fu rn ished rooms

and required cleaning and minor maintenance. Pet i t ioner paid the rent for this

apartment by personal check.

5 .  A t  bo th  loca t ions ,  pe t i t ioner  d id  h is  own cook ing ,  and used the

address to receive mai l ,  regist .er his personal automobi le and for insurance and

cred i t  purposes .

6. Since September of 1969, pet iLioner has not maintained a permanent

place of abode within New York State and spent less than 30 days within New

York State (December 20, 7970 to December 31, 1970) during the taxable year

7 9 7 0 .

CONCTUSIONS OF IAI,I

A. That a permanent.  place of abode means a dwel l ing place permanently

maintained by the taxpayer,  whether or not owned by him and wi l l  general ly

inc lude a  dwe l l ing  p lace  owned or  leased by  h is  o r  her  spouse [20  NYCRR 102.2(e) ] .

The quarters occupied by pet i t ioner during the year const i tuted a permanent

place of abode, since each apartment had the indicia needed (see Findings of

Fact "3",  "4" and t tSt ' )  for each residence to be permanent in nature within the

mean ing  o f  20  NYCRR 702.2(e) .

B. That the pet. i t ioner,  I {ashington I .  Van der Poel,  I I I ,  was domici led in

New York State during 1970 and he did maintain a permanent place of abode

outside New York State during the ent ire year.  Accordingly,  pet i t ioner was not

a resident of New York State during 1970, in accordance with the meaning and

in ten t  o f  sec t ion  605(a) (1 )  o f  the  Tax  Law and 20  NYCRR 102.2(b) .
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C. That the pet i t ion of Washington

the Not ice of Def ic iency issued l lay 2.1.,

DATED: Albany, New york

illAR 0 s 1984

I .  V a n

1 9 7 3  i s

d e r  P o e l ,

cance l led .

STATE TAX

III  is granted and

COMMISSION

@AnuAL
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rA-36 (9176) State of New York -  Department of Taxat ion and Finance
Tax Appea ls  Bureau

REQUEST FOR BETTER ADDRESS

Date  o f  Reques t

t/*a/i

Utbi* nppeit, Brrlari\,
Room lO7 - Bldg. #9 \
Stcte Canrpus 'rir

filSany, New

RequettS hbpeals Bureau 
"'

Room rc7 - Bldg. #9. n:r*
Stete Camptrs
Allrany, New Yorli 12227

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

Social  Securi ty Number Date  o f  Pe t i t i on

rL*- T*J, %.%

Resu l t s  o f  sea rch  by  F i l es

a d d r e s s :

ry*q"-
Sec t i onSearc Search

PERI',TANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER



\
s(r
@
o)

o,

E,

=

{)=

I
, I
tJ

€" 
/\-{ ,,1" .o

' J F i
t , \
{ - j  .^ ,  :  ra  p

l . i . +v $ .&, t r
I ' r  \ *  * " ,  E

h H F i
t r ( c
$ r O {  F
dc 0J
t d $ z

$i, I'r F F F I
F'E {*il

rl;Efii



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

l la rch 9,  1984

Washington I. Van Der Poel
Eleanor  D.  Mart in ,  Guard ian
510 Dick inson
Missou la ,  M0  59801

Dear Mr.  Van Der  Poel :

Please take notice of the Decision of the Stat.e Tax Commission enclosed
herewith.

You have now exhausted your r ight of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be insLituted only under
Article 78 of the Civi l  Practice law and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building i l9, State Campus
Albany, New York 72227
Phone lf  (518) 451-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Harry B. Daub
4 Park Ave.
New York, NY
Taxing Bureau' s Representat. ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet iL ion

o f

WASHINGToN I.  VAN DER POEL, I I I

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of  the  Tax  Law fo r  the  Year  1970.

DECISION

P e t i t i o n e r ,  W a s h i n g L o n  I .  V a n  d e r  P o e l ,  I I I ,  5 1 0  D i c k i n s o n ,  M i s s o u l a ,

F lon tana 59801,  has  f i led  a  peL i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income tax under Art ic le 22 of t .he Tax Law for the year 1970

(F i le  No.  13737) .

0n  Ap r i l  5 ,  7979 ,  pe t . i t i one r ,  Wash ing ton  I .  Van  de r  Poe l ,  I I I ,  i n fo rmed

the State Tax Comrnis ion,  in  wr i t ing,  that  he desi red to waive a smal l  c la ims

hea r i ng  and  submiL  the  case  to  t he  S ta t . e  Tax  Commiss ion ,  based  on  the  en t i r e

reco rd  conLa ined  i n  t he  f i l e .

ISSUE

WheLher pet i t ioner  was a ' rnonresident  ind iv idual"  wi lh in the meaning of

sec t i on  605  o f  t he  Tax  Law fo r  t he  yea r  7970 .

FINDINGS OF FACT

1.  Pet i t ioner ,  Wash ing ton  f .  Van der  Poe l ,  I I I ,  t ime ly  f i led  a  New York

State income tax nonresident return for the year 1970. 0n this return, he

reported no New York Stat.e t .axable income.

2 .  0n  May 21 ,  7973,  the  Income Tax  Bureau issued a  Sta tement  o f  Aud i t

Changes on the grounds that.  a member of the Arned Forces who is domici led in

New York State at the t ime of enter ing the mi l i t .ary service is considered a
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resident for New York State income tax purposes for each year in which he does

not .  sa t is fy  a l l  th ree  o f  the  fo l low ing  cond i t ions :

1 .  He had no  permanent  p lace  o f  abode in  New York  S ta te  dur ing

.  the  en t i re  taxab le  year ,  and

2.  He d id  ma in ta in  a  permanent  p lace  o f  abode ou ts ide  New York

State during the ent ire taxable year,  and

3. He did not spend more Lhan 30 days in New York State during

the  taxab le  year .

The Income Tax  Bureau conc luded tha t  pe t i t ioner  d id  no t  show tha t  he

sa l i s f ied  a l l  th ree  o f  the  above cond i t ions  fo r  the  taxab le  year  I97A.  There fore

he was considered a resident for New York St.ate income tax purposes and, as

such,  was  sub jec t  to  New York  S ta te  persona l  income tax  on  a1 I  income rece ived,

regard less  o f  source .  Accord ing ly ,  i t  i ssued a  Not ice  o f  Def ic iency  on  l lay  21 ,

1973 fo r  the  year  1970 in  the  amount  o f  $420.40  in  persona l  income tax ,  p lus

i n t e r e s t  o f  $ 5 2 . 9 6 ,  f o r  a  L o t a l  o f  9 4 7 3 . 3 6 .

3 .  Pet i t . ioner  was a  domic i l ia ry  o f  New York  S ta te  a t  the  t ime o f  h is

induc t . ion  in to  the  Un i ted  Sta tes  A i r  Force .  He was ass igned to  Lwo d i f fe ren t

du ty  sLat ions  dur ing  1970.  From January  1 ,  1970 th rough June 24 ,  7970,  pe t iL ioner

was s ta t ioned a t  Reese A i r  Force  Base,  Texas .  Dur ing  th is  per iod  he  occup ied

a part ial ly furnished three room apartment in the Bachelor Off icer Quarters at

Reese Air  Force Base. Rent payments \ , rere made through the withholding of a

quarters al lowance from pet i t ionerrs paycheck. Maintenance requirements included

c lean ing  and minor  repa i rs  charac ter is t i c  o f  most  c iv i l ian  apar tments  were

per fo rmed by  pe t i t ioner .

4 .  F rom June 2B Lo December  31 ,  1970,  peL i t ioner  nas  s ta t ioned a t  Kees le r

A i r  f 'o rce  Base,  and main ta ined o f f  base res idence a t  Oakwood Apar tments ,  West
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Beach ,  B i l ox i ,  M iss i ss ipp i .  The  apa rLmen t  had

and requi red c leaning and minor  maintenance.

apartment  by personal  check.

5 .  AL  bo th  l ocaL ions ,  pe t i t i one r  d id  h i s

add ress  to  rece i ve  ma i l ,  r eg i s te r  h i s  pe rsona l

c red i t  pu rposes .

three part ial ly furnished rooms

Pet i t ioner  pa id  the  ren t  fo r  th is

own cooking,  and used the

automobi le and for  insurance and

6.  S ince  September  o f  1969,  pe t i t ioner  has  no t  ma in ta ined a  permanent

place of abode within New York StaLe and spent less than 30 days within New

York  Sta te  (December  20 ,  1970 to  December  31 ,  1970)  dur ing  the  taxab le  year

r 9 7 0 .

CONCTUSIONS OF tAW

A.  Tha t  a  pe rmanen t  p lace  o f  abode  means  a  dwe l l i ng  p lace  pe rmanen t l y

mainLained by the taxpayer,  whether  or  not  owned by h im and wi l l  general ly

i nc lude  a  dwe l l i ng  p lace  owned  o r  l eased  by  h i s  o r  he r  spouse  [20  NYCRR I02 .2 (e ) ]

The quarters occupied by pet i t ioner  dur ing the year  const . i tu ted a permanent

p lace  o f  abode ,  s i nce  each  apa r tmen t  had  rhe  i nd i c i a  needed  ( see  F ind ings  o f

Fac t  "3 " ,  " 4 "  and  "5 " )  f o r  each  res idence  to  be  pe rmanen t  i n  na tu re  w i t h in  t he

mean ing  o f  20  NYCRR 102 .2 (e ) .

B .  Tha t  t he  pe t i t i one r ,  Wash ing ton  I .  Van  de r  Poe l ,  I I I ,  I i ' a s  domic i l ed  i n

New York State dur ing 1970 and he d id mainta in a permanent  p lace of  abode

outs ide New York State dur ing Lhe ent i re year .  Accordingly ,  pet i t ioner  was not

a res ident  of  New York State dur ing 7970,  in  accordance wi th the meaning and

i n t e n t  o f  s e c t i o n  6 0 5 ( a ) ( t )  o f  t h e  T a x  L a w  a n d  2 0  N Y C R R  t 0 2 . 2 ( b ) .
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C.  That .  the  pe t i t ion  o f  Wash ingron I .  Van

the Notice of Def ic iency issued l tay 21, 1973 is
DATED: Albany, New york

MAR O 9 1984

der  Poe l ,  I I f  i s  g ran ted  and

cance l l ed .

STATE TAX COMMISSION


