
STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Dorothy J. Turner

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for the Years
1 9 7 8  -  1 9 8 0 .

AI'FIDAVIT OF I'IAIIING

State of New York ]
s s .  :

County of Albany I

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of September, 1984, he served the within not ice of Decision by
cert i f ied mai l  upon Michael P. Daumen, the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Michael P. Daumen
DiFi l ippo, Davison, Henf l ing & Daumen
681 Main  St .
E .  Aurora ,  NY 14052

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
2 ls t  day  o f  September ,  1984.

t o a
to Tax

ster oaths
sec t ion  174



State of New York l
s s .  :

County of Albany I

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of September, 1984, he served the within not ice of Decision by
cert i f ied mai l  upon Dorothy J.  Turner,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof i -n a securely sealed postpaid wrapper
addressed as  fo l lows:
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for Redeterminat ion of a Def ic iency or Revision
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Dorothy J.  Turner
79 le in  Rd.
West Seneca, NY 14224

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New
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herein and that the address set
of the pet i t ioner.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September  21 ,  1984

Dorothy J. Turner
79 Lein Rd.
Ir7est Seneca, NY 74224

Dear  Ms.  Turner :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) 690 of the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, a proceeding in court  to review an
Comrnission may be instituted only under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of Lax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building lI9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Michael P. Daumen
DiFi l ippo, Davison, Henf l ing & Daumen
681 Main  St .
E .  Aurora ,  NY 14052
Taxing Bureaut s Representat ive



STATE OF MI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DOROTIIY J. TURNER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Years 1978, 1979 and
1 9 8 0 .

DECISION

Petit ioner, Dorothy J. Turner, 79 Lein Road, ldest Seneca, New York 14224,

f i led a petit ion for redetermination of a deficiency or for refund of personal

income tax under Art icle 22 of the Tax law for the years 1978, 1979 and 1980

(File Nos. 35766 and 41747).

A small claims hearing was held before James Hoefer, Hearing 0ff icer, at

the off ices of the State Tax Commission, State Off ice Building, 65 Court

s t reet ,  Buf fa lo ,  New York,  on Uarch 21,  7984 aL 10:45 A.M. ,  wi th  a l l  br ie fs  to

be submitted by May 21, 1984. Petit ioner appeared by DiFil ippo, Davison,

Henfl ing & Daumen (Michael P. Daumen, Esq., of counsel). The Audit Division

appeared by John P. Dugan, Esq. (Deborah Dwyer, Esq. , of counsel).

ISSIJE

Whether petit ioner l . i tas a person, as defined in section 685(n) of the Tax

law, under a duty to co1lect, truthful ly account for and pay over the New York

State withholding taxes of Jim Turner Auto Sales, Inc. and, i f  such a person,

whether her fai lure to col lect, truthful ly account for and pay over said

withholding Laxes was wil l ful.
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FINDINGS OF FACT

l .  The Audit  Divis ion, on August 31, 798I,  issued a Statement of Def ic iency

to pet i t ioner,  Dorothy J.  Turner,  imposing a penalty,  pursuant to sect ion

685(g) of the Tax law, equal in amount to the unpaid New York State withholding

taxes  due and owing  f rom J im Turner  Auto  Sa les ,  fnc .  (here ina f te r i t the  corpora t ion t t ) .

The Statement of Def ic iency indicated the withholding tax period in quest ion as

0ctober 1, 1978 through December 31, 1978 and further indicated that $435.30 of

withholding tax had not been paid for said period. Said Statement of Def ic iency

was issued to pet i t ioner on the grounds that she rdas a person required to

collect, truthfully account for and pay over the withholding taxes due and

owing from the corporat ion and that she wi l l fu l ly fai led to do so. Based on

Lhe Statement of Def ic iency, the Audit  Divis ion, on August 31, 1987, issued a

Notice of Def ic iency to pet i t ioner for the year 1978 in the sum of $435.30.

2. 0n September 30, 7982, the Audit  Divis ion issued a Not ice of Clairn

against pet i t ioner claiming a def ic iency greater than that asserted in the

Notice of Def ic iency dated August 31, 1981. The greater def ic iency pertained

to  the  per iod  June 1 ,  1978 th rough August  31 ,  1978 and amounted to  $1 ,123.30 .

3. The Audit  Divis ion, in the answer to the perfected pet i t ion, asserted

a second claim against pet i t ioner for a greater def ic iency for the fol lowing

periodsl  and amounts:

I t  is noted that the greater def ic iency assert .ed in the answer encompassed
years  (1979 and 1980)  no t  inc luded in  the  Not ice  o f  Def ic iency  (1978) .
Since the propriety of assert ing a greater def ic iency for years other than
the year shown on the Not ice of Def ic iency was not raised as an issue, and
in view of the conclusion reached herein, this point wi l l  not be addressed
hereinafter.
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PERIOD

1/1 /7e  -  1 /31 /79
2/7 /79  -  2 /28 /7e
3/7 /7e  -  3 /37 /1e

L2/7179 -  72137/79
4/L/80 -  4 l30/80
s /1 /80  -  s /31 /80
6/7 /Ba -  6 /30 /80
7/118a -  7 /37 /80
8/7/8a -  8/37/80

Total

AI"IOI]NT

$  132 . s0
172 .60
168 .30
136 .  10
185 .20
236.50
173  . 80
138 .60
261.60

4. Jim Turner Auto Sales, Inc. was incorporated by James E. Turner,

pet i t ioner 's former spouse, on or about January 22r 1974. James E. Turner was

president of the corporal ion and owner of 65 percent of i ts stock, whi le

pet i t . ioner was secretary and treasurer of the corporat ion and owner of the

remaining 35 percent of i ts stock.

5. From approximately October of I974 to February 14, 1978, pet i t ioner

was act ive in the day-to-day managenent of the corporat ion. In addit ion to

being the secretary and treasurer of the corporat ion, pet i t ioner was also i ts

bookkeeper.  Up unt i l  February 14, 7978, pet i t ioner signed corporate checks,

prepared the payrol l  and withholding tax reports,  s igned tax returns and

authorized payment to creditors.

6. Pet i t ioner and James E. Turner were experiencing severe mari tal

problems which resulted in Mr. Turner 's abandonment of the mari tal  residence

sometime pr ior to February 74, 7978. Said mari tal  problems were carr ied over

into the operat ion of the corporat ion, creat ing an emotional ly charged atmosphere

in the corporate off ice. In order to avoid addit ional emotional strain,

pet i t ioner,  on February 14, 1978, ceased her relat ionship with the corporat ion

by tendering her resignat ion oral ly to James E. Turner.  A wri t ten resignat ion

was submitted on December 17. 1978.
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7. After giving her resignation to the corporation, petit ioner immediately

began an action to obtain a judgment of divorce. As the result of said action,

petit ioner and James E. Turner entered into a property sett lement agreement

dated May 11r  7979 which prov ided,  in ter  a l ia ,  that  pet i t ioner  " . . .s ign over

a l l  her  shares in  J im Turner  Auto Sales,  Inc. t t .  Pet i t ioner  was granted a

judgment of divorce someti-me in 1981.

8. Petit ioner, after her resignation from the corporation on February 14,

1978,  never  again entered the corporat ionts  of f ice.  Pet i t ioner ,  a f ter  February 14,

1978, vras not active in the day-to-day management of the corporation, lras no

Ionger authorized to sign corporate checks, did not prepare the payrol l  and

withholding tax reports, did not sign Lax returns and was no longer authorized

to direct payment to creditors.

CONCI,USIONS OF TAW

A. That after February 74, 7978, pet i t ioner was not a person, as def ined

in sect ion 685(n) of the Tax Law, under a duty to col lect,  t ruthful ly account

for and pay over the New York State $/ i thholding taxes of J im Turner Auto Sales,

Inc. Pet i t ioner,  af ter t r 'ebruary 14, 7978, did not part ic ipate in the corpora-

t ionrs  da i l y  opera t ions  or  dec is ion-mak ing  processes ,  d id  no t  s ign  corpora te

checks, did not direct paynent t .o creditors and did not s ign corporate tax

returns.

B. That the Not ice of Def ic iency dated August 31, 1981 and the two

assert ions of a greater def ic iency al I  encompass periods after February 14,

1978. Accordingly,  said Not ice of Def ic iency and said assert ions of a greater

def ic iency are cancel led since pet i t ioner was not a responsible person for

per iods  a f te r  February  14 ,  1978.



C. That the petit ion of Dorothy

Notice of Deficiency dated August 31,

deficiency are cancelled in ful l .

DATED: A1bany, New York

sEP 2 t 1984
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J. Turner is hereby granted and the

198L and the two assert ions of a greater

STATE TN( COMMISSION


