
STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the
o f

Mario E. & Evelyn M.

Pet i t ion

Tr io lo AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said rerapper is the last known address

for Redetermination of a Deficiency or Revision
of a Determination or Refund of NYS & NYC Income
& UBT under Art icle 22, 23 & 30 of the Tax Law
for the Years 1977 & 1978.

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over L8 years of age, and that on the
26th d'ay of July,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Mario E. & Evelyn M. Tr iolo,  the pet i t ioner in the ! '? i thin
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Mario E. & Evelyn M. Tr iolo
6 l,rtindward Dr.
Barnegat,  NJ 08005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
26 th  day  o f  Ju Iy ,  1984.

r ized to a
pursuant to Tax



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 26, 7984

Mario E. & Eve1yn M. Triolo
6 Windward Dr.
Barnegat, NJ 08005

D e a r  M r . &  M r s .  T r i o l o :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant  to  sec t ion(s )  690,  722 & 1312 o f  the  Tax  Law,  a  p roceed ing  in  cour t  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice traw and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 Months from
the date of this noLice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building /19, State Campus
AJ-bany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COI{MISSION

Taxing Bureau' s Representative
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STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
a

MARIO E. AND EVELYN M. TRIOLO

for  Redeterminat lon of  a Def ic iency or  for
Refund of Personal Incone Tax under ArtLcLe 22 :
of the Tax Law, Nonresident Earnl-ngs Tax under
Chapter  46,  T i t le  U of  the Adminis t rat ive Code :
of the Ctty of New York, and Unincorporated
Business Tax under Article 23 of the Tax Law :
for the Years 1977 and. 1978.

:

DECISION

Peti- t ioners, Mario E. and Evelyn M. Tr iolo,  6 Windward Drive, Barnegat '

New Jersey 08005, f i led a pet i t ion for redeterninat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law, nonresident

earnings tax under Chapter 46, Ti t le U of the Adml-nistrat ive Code of the City

of New York, and unincorporated business tax under Article 23 of the Tax Law

for the years 1977 and 1978 (f i le Nos .  37644 and 37645).

A formal hearing was held before Doris E. Steinhardt,  Hearlng Off icer '  at

the off ices of the State Tax Conmissi .on, Tlro World Trade Center,  New York, New

York, on January 24, 1984 at 1:15 P.M., with addit i -onal documentary evidence

and br iefs to be submitted by February 2L; 1984. Pet i t ioners appeared by

Mario E. Tr iolo,  P.A. The Audit  Divis ion appeared by John P. Dugan, Esq.

(James De l l -a  Por ta ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether for personal income, nonresident earnings and unincorporated

busl-ness tax purposes, the Audlt  Divis ion properly treated as addit ional,

unrepor ted  income tn  1977 and 1978 the  amounts  o f  $5 ,500.00  and $6 '500.00 ,

respect ively,  represent ing est imated cash l iv ing expenses.
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I I .  Whether the Audit  Divis lon properly disalLowed, to the extent of

$4 ,000.00 ,  deduc t ions  fo r  repa i rs  c la imed on pe t i t ioners t  I977 persona l  income

and unincorporated business tax returns for lack of substant iat ion.

I I I .  lJhether income generated by Mr. Tr iolofs real estate appraisal  act iv i t ies

const i tuted income from a business or occupat ion conducted in this state for

personal income and unincorporated busi-ness tax purposes.

IV. I f  so, whether such act iv i t ies const i tuted the pract ice of a profession,

so that income derived therefrom lras exempt from unincorporated business tax.

FINDINGS OF FACT

1. (a )  On March  25 ,  1981,  the  Aud i t  D iv is ion  issued to  pe t i t ioners '  Mar io  E .

and Evelyn M. Tr iolo,  a Not ice of Def ic iency, assert ing personal lncome tax

under Artiele 22 of the Tax Law and nonresident earnings tax under Chapter 46,

Ti tLe U of the Adninistrat ive Code of the City of New York, plus interest,  for

the years 1977 and L978, scheduled as fol l -ows:

Personal income tax
Nonresident earnings

1977 1978

$3 ,073 .42  $1 ,854 .06
tax 195.82 320.74

w ffi

(b)  On the same date,  the Audi t  Div is ion

Not ice of  Def ic i€DClr  asser t ing unincorporated

the Tax Law for the years 1977 and 1978 in the

respec t l ve l y ,  p l us  i n te res t .

$5 ,444  . 04

issued to pet i t ioners a second

business tax under Art ic le 23 of

a m o u n t s  o f  $ 1 , 0 3 0 . 7 5  a n d  $ I , 9 6 7 . 2 3 ,

( c )  B r i e f l y  s ta ted ,  t he  asse r ted  de f i c i enc ies  resu l t ed  f rom the  pa r t i a l

disall-owance of deductions for repairs as unsubstantiated (serving to augment

renta l  income and income der ived f rom the operat ion of  a l lquor  s tore) ,  increases

in income to take account  of  t taddl t ional  cash for  f - iv lngt t ,  and considerat ion of
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income derlved from Mr. Tr lolots consult ing act iv i t ies as New York source

income.

(d) At the formal hearlng in thl-s matter, counsel for the Audit Divlsion

cancelled that portion of ttre L977 personal income, nonresident earnings and

unincorporated business tax def lc iencies attr ibutable to the increment to

lncome for fraddlt ional cash for l iv ingtt .

2.(a) During the course of the audit ,  the income tax examiner performed

analyses of Mr. Tr iol-ors sources of income during 1978 and of deposits to

savings and checking accounts, taking cognizance of t ransfers between accounts.

These analyses revealed overdeposits of $3173I.92. The exaniner treated as

addlt ional,  unreported income in 1978 the sum of $61500.00: the overdeposits

o f  $3 ,731 p lus  $2 ,769,  to  y ie ld  week ly  l i v ing  expenses  (e .g . '  c lo th ing ,

food, transportat ion and entertainment) in the est imated amount of $125.00.

SOURCES
Pension ( taxable and nontaxable por t ions)
Dividends
State and local  tax refunds
Gross  rece ip t s ,  app ra i se r
Capi ta l  gains
Rental income

APPLICATIONS (deposi ts)

@
Chemical
Drydock (6 accounts)
Prudent lal
Republ ic (4 accounts)

Less  t rans fers

OVERDEPOSITS

(b)  Mr .  Tr io lo  a l leges  tha t  a  $35,000.00

account at I rv ing Trust Co. on January 31, L97B

reported in the taxable year L977.

$  18 ,849 .00
I  19 .40
563 .34

80 ,  750 .  00
38 ,195 .28

$  58 '  845 .64
r93 ,737 .75
90 ,  325 .  0o
L7  , 275 .55
48 ,  000 .  00

$ft6;TEffi
(228 ,975 .00 )
w
$ 3 ,  73 r .92

deposi t  made to h ls  checking

consisted of  income earned and
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(c) Mr. Tr lolo 's monthly statement for the period July 20, 1978 through

August 16, 1978 ref lects the fol lowing deposits made to hls checking account at

Chemical Bank during that Period:

DATE

7  / 2 8
7 /3r
814
8 / r0

DEPOSIT

$L ,17L .75
r , 544 .78
2 ,544 .83

395 .  30

$  1 ,171 .75
1 ,544 .78

29,401.- -

The examiner recorded these deposits in her analysls as fol lows:

DATE DEPOSIT

7 /28
7  /3 r
8 /4

Her entry for Augus t 4 appatently resulted from cumulating the deposits of

August 4 and August 10 ($2,940.13) and transposing the decimal point one place

( $ 2 g , 4 0 1 . 3 0 ) ,  t h e r e b y  o v e r s t a t i n g  d e p o s i t s  b y  $ 2 6 ' 4 6 1 ' L 7 '

3. (a) Mr. Tr iolo onns a bul lding si tuated at 1998 Second Avenue, also

known as 302 East l03rd street,  New York, New York. The f i rst  f loor is occupied

by a t iquor store which he operates as a sole Proprietor under the name ttMariots

Liquor Store".  The remainder of the buitding consists of apartments leased to

tenants .

(b) In the fal l  of  Ig77, a f l re oceurred on the f loor imnnediately above

the t iquor store, causing damage to the store and to several  apartments'

),Ir. Triol-o rehabllitated the premises with the assistance of two handymen he

employed.

(c) on schedule E (supplementaL lncome Schedule) appended to and submitted

with pet i t ioners I  Lg77 federal  income tax return, pet i t ioners clained expenses

of $21,105.12 incurred in connect ion wlth the 1998 Second Avenue rental  property '

which amount included supplies and labor to repair the fire damage to the
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apartments. Mr. Tr iolo offered in evidence at the hearing the worksheet he

composed to prepare said Schedule E; the worksheet indicates total  expenses of

$251523.20, comprlsed in part  of  miscel l -aneous hardware suppl ies ln the amount

o f  $2r135.89  and labor  in  the  amount  o f  $11800.00 .  In  suppor t  o f  these two

items, Mr. Tr iolo offered invoices and cash register tapes, which evidenced

purchases in the amount of $3r135.89 made throughout 1977 of mater ials for

repa i rs  (e .g . ,  w indow panes,  cab ine ts ,  sand and cement ,  sheet rock  and na t ls ) ;

and his handwritt,en notes regardlng servlces rendered by the handymen, stating

that he paid them $25.00 per day each for 44 days worked, for a total  labor

expense of $2r200.00. Mr. Tr lolo did not explain the discrepancy between the

total amount of expenses deducted on the return and the total amount of expenses

shown on the worksheet, or that between the amount pald for labor as shown on

the worksheet and the amount paid for labor as indicated by his notes. The

dlscrepancy between cost for miscel laneous hardware suppl ies stated on the

worksheet and that lndicated by the involces and tapes seems to be due to an

error ln addit ion.

4 . (a )  On a  schedu l -e  en t l t led ' tMar io fs  L iquor  S tore"  a t tached to  pe t i t loners '

1977 fed,eral  return, Mr. Tr iolo claiured expenses of $4r224.48 for repairs and

hardware, including expenditures for labor and materials in repalring the flre

damage to the store. In just i f icat ion of the amount claimed, Mr. Tr iolo

offered the Journal he maintained for the l iquor store, ref lect ing rnonthly

t tcash receipts 'and t tcash paid outstt ;  a one-page sunmary of the journal;  a

worksheet ref lect ing expenses of the store for L977 paid by check, with support ing

purchase invoices for repair  expenses; and a bundle of 46 purchase invoices

total l ing $750.00 which Mr. Tr iolo al leges support  addit ional cash pald out for

repairsr but not entered in the journal.
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(b) The journal and the journal- sunmary sheet show expenses for hardware

and repairs in the total  amount of $3,382,68, consist ing of the fol lowing:

hardware $ 237.97
r e p a i r s  3 , 1 0 3 . 7 1
p a i n t  4 1 . 0 0

s,3M6E
(c) Repair  expenses paid by check, as indicated by the worksheet and

invo ices ,  amounted to  $91.80 .

(d) Wit tr  respect to the bundle of invoices total l ing $750.00, the

purchases which they evidence appear to have been nade in connect ion with the

rental  property as wel l  as the l iquor store. (An invoice dated May 13, l9l7

shows the purchase of 6 rol1s of wal lpaper and 6 tubs of roof cement;  an

invoice dated October 11, 1977 shows the purchase of 4 tubs of roof cement '  3

rol1s of wal lpaper and 16 gal lons of paint.)  In the course of reconstruct ing

and reconci l ing expenses deducted on the return after the conduct of the audit '

Mr.  Tr iolo assumed that the invoices were paid out in addit ion to the journal

entr ies, but he could not recol lect whether the invoices had in fact been

entered .

5.(a) Unt i l  h is ret i renent in June, 1977, Mr. Tr iolo was enployed by the

Internal Revenue Service as an appraiser,  most recent ly as the supervisor of a

real property valuat ion unj. t .

(b) Mr. Tr iolo possesses a bachelor of business administrat ion degree'

with a major ln account ingr and a master of business administrat ion degree,

with realty as a special ty.  He has also successful ly compl-eted courses offered

by the Master Appraisal  Inst i tute at the Universi ty of Connect icut.  He is a

publ ic accountant,  enrol led to pract ice before the Internal Revenue Service.

He is a member of the Nat ional Society of Publ ic Accountants, the American

Society of Appraisers and the Associat ion of Government Appraisers.
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(c )  Fron  June,  L977 un t i l  Mrs .  Tr io lo ts  death  on  September  7 ,7977 '

Mr. Tr iolo was occupied with car ing for his wife,  who was aff l icted with

cancer.  Pet i t ioners owned a condominium in Engl ishtown, New Jerseyr but leased

an apartment in New York Clty during 1976 and January through Sept,ember, Lg77I

to enable Mrs. Tr iolo to more easi ly t taveL to and from Roosevelt  Hospital  for

treatment.  After her death, Mr. Tr iolo rel inquished the apartment and returned

to the condominium.

(d) In late 1977, Mr. Tr iolo conmenced some l in i ted appralsal  and

tax-related act lv i t ies on a consult ing basis.  Matters which turned on the

appraisal  of  real  property were referred to Mr. Tr iolo by a law f i rm and by an

account ing f i rm, both located in New York City.  In almost al l  instances, the

propert ies were located ln New York. Mr. Tr iol-o recel-ved and conpiJ-ed the

case f l - les at the f i rmsr off ices, inspected the propert ies and then performed

his analysis at an off ice in his New Jersey home. In at least two instances

during the years at issue, the referrals also required Mr. Tr lolo to represent

the cl ient before the Internal Revenue Service, at  the Service off lce in

Brooklyn and at a Service office somewhere in Okl-ahona.

(e) l ' t r .  Tr iolo 's off ice ls equipped with a desk, desk lanps, several

1-arge bookcases, f i l ing cabinets, a typewrl- ter and adding nachines. The

director ies issued by the var ious organizat ions to which Mr. Tr iolo belongs

l ist  hls New Jersey address. Further,  on a schedule attached to the 1977

return enumerating lncome and expenses attributable to his consultation and

appra isa l  ac t i v i t ies ,  Mr .  T r io lo  deduc ted  ren ta l  expense o f  $3r800.00  fo r  the

off ice in his home; he test i f ied that he also deducted such rental  expense for

I rh" Audir
o f  t he  S ta te  o f
a t  i s sue .

Division does not assert
New York under Tax Law

that Mr. Tr l-o1o was a statutory resldent
sec t ion  605(a)  (2 )  fo r  e i ther  o f  the  years
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1978, but a sini lar schedule is not at tached to the return as aduri t ted in

ev idence.

(f)  The Audit  Divis ion considered the income generated by these act iv i t ies'

$33,583 f .or L977 and $43 1658 for 1978, as derlved from New York sources, on the

theory that the business was conducted at 110 East 59th Street and 475 Fif th

Avenue, New York City.  The 110 East 59th Street address is the locat ion of the

off ices of the account ing f i rm which made referrals to Mr. Tr iolo.  The 475

Fif th Avenue address is the locat ion of the off ices of another account ing f i rn;

on two or three occasions during L977 and L978, Mr. Tr iol-o used the f i rmrs

reference l ibrarv.

CONCLUSIONS OF LAW

A. That in view of the Audit  Divls ionrs concession (Flnding of Fact

t t l (d)")  and the transposit ional error nade by the income tax examiner ln her

analysls of deposits (Findlng of Fact "2(c)") ,  those port ions of the L977 and

1978 def lc lencies founded on an Lncrease in income for est imated cash l iv ing

expenses are cancel led.

B. That Mr. Tr iolo has establ lshed, by hts credible test imony and by the

introduction ln evidence of purchase documents and the workpapers he util-lzed

in preparlng pet i t ionerst 1977 returns, that deduct ions in the amount of

$21,105 .L2 for expenses incurred ln connect ion with the 1998 Second Avenue

rental  property ( lncludlng amounts expended for mater ials and labor to repair

the fire darnage) were properl-y taken.

He also establ ished, by his credible test imony and by the introduct ion

in evidence of the journal, the journal sunmary and the worksheet with supporting

invoices, that deduct ions in the amount of $3r 474.48 for expenses incurred in
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connectl-on wl-th the l iquor store (including labor and

f i re damage) were proper ly  taken.

materials to repair  the

C. That the adjusted gross income of a nonresident individual is def ined

for purposes of Art ic le 22 of.  the Tax Law as the net amount of incomer gain,

loss and deduct ion enter ing into his federal  adJusted gross income' der ived

fron or connected with New York sources. Sect ion 632(a).  Income and deduct ions

from New York sources is def ined by subdivis ion (b) of the same sect lon'  as

fol lows:

" (1)  I tems of  incomer gain,  l -oss and deduct lon der ived f rom or
connected wi th New York sources shal1 be those i tems at t r ibutable

* t ( *

(B) a business, t rade, profession or occupat ion carr ied on in this
s t a t e .  r l

The Administrat ive Code of the City of New York, Chapter 46, Ti t le U,

sec t ion  U46-2 .0(a) (2 )  imposes  tax  a t  the  ra te  o f  .0065 percent  upon a  nonres ident

individualrs net earnings from self-eurployment,  as fol lows:

I tFor each taxable year beginning on or after January f l rst ,  nineteen
hundred seventy-one and ending on or before December thir ty-f i rst '
n ineteen hundred eighty-four,  a tax is hereby imposed on the l rages
earned, and net earnlngs from self-enployment,  withln the ci ty '  of
every  nonres ident  ind iv idua l . .  . " .

Mr .  T r io lo rs  appra isa l  and account ing  ac t iv i t ies  cons t i tu ted ,  respec-

t ively,  a business and a professl-on conducted in New Jersey at the off ice in

his resldence. The occaslonal performance of act lv i t ies ln the State or City

of New York (e.g.,  consult ing reference works) did not occur with any t ' fa ir

measure of permanency and contl-nuitytt so as to lead to the conclusion that

ei ther the business or the profession was carr ied on both within and l f , i thout

New York State or New York Clty.  20 NYCRR 131.4(a).  Thus, the income derived
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f rom such act iv i t les was subject to neither personal income tax nor nonresident

earnings tax.

D. That in accordance with the reasoning of Concluslon of Law t tCtt ,  the

income from Mr. Tr iolors appraisal  act iv i- t ies l ras not subJect to the unincor-

porated business tax inposed by Art ic le 23 of the Tax Law. Sect ion 701(a).

Any income generated by his pract ice of account lng was, of course'  exempt from

the tax  by  v i r tue  o f  sec t ion  703(c ) .

E. That the pet i t ion of Mario E. and Evelyn M. Tr iolo is granted to the

extent indicated in Conclusions of Law | tArr,  I tBrr,  t tCtt  and rrDrr;  the not ices of

def ic iency issued on March 25, 19Bl are to be nodif ied accordingly;  and the

Audit  Divis ion Ls direeted to refund to pet i t ioners the amounts to whlch they

are ent i t led as a result  of  these nodif icat ions to the def ic iencies.

DATED: Albany, New York STATE TAX COMMISSION

JUL 2 6 1984
PRESIDENT


