
State of New York ]

County of A1bany ]  " t '  
t

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Fred R. Sul l ivan, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

STATE OF NE\,f YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Fred R. Sul l ivan

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law and Chapter 46, Ti t le T of the Administrat ive
Code o f  the  C i ty  o f  New York  fo r  the  Years  1977,
1 9 7 8  &  1 , 9 7 9 .

Fred R.  Su l l i van
857 F i f th  Ave.
New York, NY 10021

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18th day of January, 7984.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said \ , rapper is the last known address

Authorized to administer oaths
sec t ion



STATE 0F NEI{/ Y0RK

STATE TAX COMMISSION

In the Uatter of  the Pet i t . ion
o f

Fred R. Sul l ivan

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law and Chapter 46, Ti t le T of the Administrat ive
Code o f  the  C i ty  o f  New York  fo r  the  Years  7977,
1 9 7 8  a n d  7 9 7 9 .

Atr'FIDAVIT OF MAIIING

State of New York i
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon John Evans, the representat ive of the pet i t ioner in the within
proceed inS,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

John Evans
Arthur Andersen & Co.
101 Eisenhower Pkqf.
Rose land,  NJ  07068

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
18th day of January, 1984. tr*fp
pursuant sec t io

Authorized to administer oaths



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

January 18,  1984

Fred R. Sull ivan
857 Fi f th  Ave.
New York,  NY 10021

Dear  Mr .  Su l l i van :

Please take not. ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive }evel.
Pursuant to sect ion(s) 690 & 1312 of the Tax law and Chapter 46, Ti t le T of
the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building /19, State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very t.ruly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Represent .at ive
John Evans
Arthur Andersen & Co.
101 Eisenhower Pktry.
Roseland,  NJ 07068
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the l,Iatter of the Petitlon

o f

FRED R. SULLIVAI.I

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Article 22
of the Tax Law and Chapter 46, Tl t le T of the
Administrative Code of the Clty of New York
fo r  the  Years  1977,  L978 and 1979.

tJhether the Federal- item of tax preference for

should be reduced or modLfled bv the New York State

taxes lncluded therein ln arriving at New York items

DECISION

adJusted l tenized deductLons

and New York Clty lncome

of tax preference.

Pet i t ioner,  Fred R. Sul l ivan, 857 Fif th Avenue, New York, New York 10021,

f l led a pet i t ion for redeterminat lon of a def lc iency or for refund of personal

lncome tax under Article 22 of the Tax Law and Chapter 46, Tltle T of the

Administ,rative Code of the City of New York for the years L977, L978 and, 1979

(Fi le Nos. 32925 and 34968).

A fornal hearj-ng was held before Dani.el J. Ranalli., Hearing Officer, at

the off ices of the State Tax Comrl-ssion, Two World Trade Center,  New York, New

York, on June 23, 1983 at 1l :00 A.M. Pet l t loner appeared by Arthur Andersen &

Co. (John N. Evans, C.P.A.).  The Audit  Dlvis ion appeared by John P. Dugan,

Esq. (Anna Colel lo,  Esq. 
"  

of  counsel) .

ISSUE

FINDINGS OF FACT

1. On December 11, 1980, the Audit  Divis lon issued a Not lce of Def ic iency

against pet l . t ioner,  Fred R. Su11lvan, in the amount of $5r618.2O plus penalty

and in te res t  o f  $2 ,148.42  fo r  a  to ta l  due o f  $7 ,766.62  fo r  the  year  L977.  A
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Statement of Audit  Changes issued September 5, 1979 explained that the rrNew

York Tax Law contains no provlslon for nodlfying the Federal items of tax

preference in connect ion wlth the adjusted i temized deduct ions.r l

2.  On July 23, 1981, the Audit  Divis ion issued a Not ice of Def lc iency

against pet i t ioner ln the amount of $2,299.99 plus penalty of $25I.98 and

in te res t  o f  $181.7 I  fo r  a  to ta l  due o f  $2 ,733,68  fo r  the  years  1978 and L979.

A Statement of Audlt Changes lssued December 18, 1980 explained, inter g!!1,

that "the excess of Federal itenized deductions over 60%, but not over IOO7", of

Federal Adjusted Gross Income is an ltem of tax preference and subject to

Minlmum Income Tax on your 1978 Form IT-220.rr Petitioner ls not contesting the

changes made to his 1979 return.

3. For the years 1977 and. 1978, in computing his New York State and Ctty

mi-nimum taxes on items of tax preference, petitioner computed his preference

for adjusted itemized deductions based on his New York State and New York City

itemized deductions and adjusted gross lncome rather than the corresponding

Federal figures resul-tlng in lower tax liabl-l-ities than would have been due had

the Federal  f l -gures been used.

4. The Audit Dlvision argues that petitioner should have used the total

Federal ltenized deductions and compared them to sixty percent of his Federal

adjusted gross income to determine adJusted itenLzed deductions for New York

tax  purposes .

5. Pet i t ioner maintains that ut i l - izat ion of the Federal  def inl t ion of tax

preference causes an inequitable result since the Federal tax preference

computatlon is based on income and deductions that do not reflect the varlous

adjustments made to the Federal- amounts to arrive at New York taxable lncome.

Peti.tioner argues that, as a reault, a tax ls imposed on preference income
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whlch does not exist for New York State purposes and from which no tax benefit

is der ived.

CONCLUSIONS OF LAW

A. That sect,Lon 622 of the Tax Law, ln pert tnent part ,  provldes:

rrNew York minimum taxabl-e income of a resldent individual . --
(a) The New York Mlnlnum taxable incone of a resident
indivldua1.. .  shal1 be the sum of the i tems of tax preference,
as  descr lbed in  subsec t ion  (b )  o f  th is  sec t ion . . .

* * *

"(b) For purposes of this art ic le,  the term r l tems of tax
preferencet sha1l mean the federal items of tax preference,
as defj-ned in the laws of the Unlted States, of a resldent
i n d i v l d u a l r . . ,  f o r  t h e  t a x a b l e  y e a r . . . " .

Sect, ion T46-122.0 of Chapter 46, Ti t le T of the Adurinistrat ive Code of the Clty

of New York contains a similar provision.

B. That dur lng L977 and 1978, sect lon 57 of the Internal Revenue Code, in

pert inent part ,  provided:

"Sect ion 57. I tems of Tax Preference.

(a) In General .  -  For purposes of thls part ,  the i tems of
tax preference are -

(1) AdJusted l temized Deduct ions.--  An anount equal to
the adJusted i tenized deduct ions for the taxable year [as
determined under subsect ion (b) l .

* * *

(b) Adjusted I temized Deduct ions. -

(1) In General .--  For purposes of paragraph (1) of
subsectton (a),  the amount of the adjusted l temized deduct ions
for any taxabl"e year is the amount by which the sum of the
deductions for the taxable year other than -

(A) deductlons allowable in arrivlng at adjusted gross
income,

(B) the deductlon for personal exemptions provlded by
sec t ion  151,
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(C) the deduct ion for medlcal ,  dental ,  etc.  exPenses
provlded by sect ion 213, and

(D) the deduction for casuaLty losses described in
s e c t i o n  1 6 5 ( c )  ( 3 ) ,

exceeds 60 percent (but does not exceed 100 percent) of  the
taxpayerrs adJusted gross income for the taxable year."

C. That in 1977 and, 1978 there was no provision in the Tax Law which

allowed a port.ion of New York State income taxes to be deducted from federal

items of tax preference in arriving at New York items of tax preference.

Sect ion 622(b, (5) of  the Tax Law and sect ion T46^L22.0 of Chapter 46'  Ti tLe T"

added by L. 1980, Ch. 669, effect ive June 30, 1980, and appl icable to taxable

years beglnning after December 31, L979, provide for the reduct ion of adJusted

itemized deductions by a portion of the income taxes includable therein. Sald

amendments are not retroactive to the years in lssue. There was no rrauthority

by law or custom allowing the use of New York itemized deduction [sic] rather

than the Federal itemlzed deductions for the purpose of computing excess

itenized deduct ions.rr  (nr"r  
" .  

t l "w V"rt  Sta '  Sup. Ct.  '  Albany

County, May 10, 1983, Pennock, J.  Contra, ,

Sup.  Ct . ,  A lbany  County r  August  19 ,  1983,  Wi l l ians ,  J . ) .

D. That the pet i t ion of Fred R. Sul l ivan is denied and the not ices of

def ictency issued December 11, 1980 and July 23, 1981 are sustained.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1 8 1984


