
STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

trester Steinberg

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law for the Year L978.

Refund
the Tax

AFFIDAVIT OF UAITING
fn the Matter of the Pet i t ion

o f
Cec i l  Ph i l l i ps

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law for the Year 1978.

Refund
the Tax

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of December, 1984, he served the within not ice of Decision by
cert i f ied mai l  upon Ceci l  Phi l l ips, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Cec i l  Ph i l l i ps
422 N.  Cent ra l  Dr .
N.  Massapequa,  NY 11758

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New



Page 2
Aff idavi t  of  Mai l ing

That deponent fu,rther says
herein and that the address set
of the pet i t ioner.

addressee is the pet i t ioner
wrapper is the last known address

that  the said
for th on said

Sworn to
31s t  day

before me

administer oaths
Tax law sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

nLAnNlv ,  NEW YORK 12227

December  31 ,  1984

Ceci l  Phi l l iPs
422 N.  Cent ra l
N.  MassaPequat

Dr .
NY

Dear  Mr .  Ph i l l iPs :

P l e a s e t a k e n o t i c e o f t h e D e c i s i o n o f t h e S t a t e T a x C o m m i s s i o n e n c l o s e d
herewith.

Y o u h a v e n o w e x h a u s t e d y o u r r i g l r t o f r e v i e w a t t h e a d m i n i s t r a t i v e l e v e l .
pursuant to sect ion(s) 690 of the Tax Law, 

"  
pto"utaing in court  to review an

adverse decision by the state -Tax 
commissi-on may be instituted only under

A r t i c l e T S o f t t r e C i v i l P r a c t i c e r , u , o ' , , a R u l e s , a n d m u s t b e c o m m e n c e d i n t h e
Supreme Courr ri-rt. State of New York, Albany Ct""t' l-*ithin 4 months from the

date of this not ice '

Inquiries concerni-ng the computation of tax due or refund allowed in accordance

*i in tni"  decision may be addressed to:

NYS DePt. Taxati-on and Finance

i"* B,t-t."u - Litigation Unit

Building lf9, State CamPus

AlbanY, New York 12227

Phone # (518) 457-2070

1 1 7 5 8

Petitioner' s RePresentati-ve
Gerald Frank
Frank Zimmerman & Co'

444 Madison Ave'
New York, NY 10022
iaxing Bureau' s RePresentative

Very truly Yours '

STATE TAX COMI{ISSION



STATE OF NBId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Lester  Ste inberg

for Redeterminat ion of a Def ic iency or for
of Personal fncome Tax under Art ic le 22 of
Law for the Year 1978.

Refund
the Tax

AFFIDAVIT OF MAITING
In the Matter of the Petit.ion

o f
Ceci l  Phi l l ips

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law for the Year 1978.

Refund
the Tax

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

State of New York :
ss .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commissi-on, that he is over 18 years of age, and that on the
3lst  day of December, 1.984, he served the within not ice of Decision by
cert i f ied mai l  upon f ,ester Steinberg, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely seared postpaid wrapper
addressed as  fo l lows:

Lester Steinberg
169 Piccadi l ly Downs
Lynbrook, NY 11563

and by deposit ing sane enclosed
post off ice under the exclusive
Service within the State of New
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Aff idavi t  of  Mai l ing

That deponent further says
herein and that the address set
o f  the  peL i t ioner .

Sworn to before me this

addressee is the pet i t ioner
wrapper is the last known address

that the said
forth on said

31s t  day  o f

n is te r  oa
Law sect ion 174



STATE OF NEW YORK

STAIE TN( COI'MISSION

In the Matter of the Petition
of

f,ester Steinberg

for Redeternination of a Deficiency or for
of Personal. fncome Tax under Article 22 of
Law for the Year 1978.

Refund
the Tax

AtrT'IDAVIT OF }'AIf,ING
In the Matter of the Petition

of
Cecil Phillips

for Redeternination of a Deficiency or for
of Personal fncone Tax uader Article 22 of
f,aw for the Year 1978.

Refund
the Tax

State of lfew York :
ss .  :

County of A1bany :

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Conmission, that he is over 18 yeare of age, and that on the
31st day of December, 1984, be ser"ed the within notice of Decision by
certified nail upon Gerald Frank, the representative of the petitioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Gerald Frank
Frank Zirnrernan & Co.
444 Madison Ave.
New York, NY 10022

aud by depositing same eaclosed in a postpaid properly addreesed wrapper in a
post office uader the exclusive care and custody of the United States Postal
Service within the State of New York.
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Af f idavi t  o f  Mai l ing

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
31s t  day  o f  December ,  L984.

Authorized to administer oaths
pursuant to Tax Law sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 31, 1984

Lester Steinberg
169 Piccadi l ly Downs
Lynbrook, NY 11563

Dear  Mr .  S te inberg :

Please take not ice of the Decision of the State Tax Couunission enclosed
herewith.

You have now exhausted your right. of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Building ll9, State Campus
Albany, New York 72227
Phone / i  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Gera1d Frank
Frank Zimmerman & Co.
444 lladison Ave.
New York, NY 10022
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

LESTER STEINBERG

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Year 1978.

DECISION

In  the Mat ter  of  the Pet i t ion

o f

CECIL PHILLIPS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under LtticLe 22
of the Tax Law for the Year 197B.

Pet i t ioners, Lester Stelnbergr I69 Piccadi l ly Downs, Lynbrook'  New York

11563 and Ceci l  Phi l l lps, 422 East Central  Drive, North Massapequa, New York

11758, f i led pet i t lons for redeterminat ion of def ic iencies or for refunds of

personal income tax under Article 22 of the Tax Law for the year 1978 (File

Nos.  4067I  and 43113) .

A formal hearing was held before DanLel J.  Ranal l i ,  Hearing Off icer,  at

the offi-ces of the State Tax Courni-ssion, Two trlorl-d Trade Center, New York' New

York, on September 19, 1984 at 3:00 P.M. Pet i t ioners appeared by Frank, Zimerman

& Company, P.C. (Gerald Frank, C.P.A.).  The Audit  Divis ion appeared by John P.

Dugan,  Esq.  (Ange lo  A .  Scope l l i to ,  Esq. r  o f  counse l ) .
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ISSUE

Whether pet i t ioners hrere persons required to col lect,  t ruthful ly account

for and pay over withholding taxesr who willfuJ-ly failed to do so and are thus

l iable to a penalty under sect ion 685(9) of the Tax Law.

FINDINGS OF FACT

1. On Septenber 27, L982, the Audit  Divis ion issued a Not ice of Def ic l€nclr

along with a Statement of DeficiaDClr asserting a penalty pursuant to section

OA5(g) of the Tax Law against pet i t ioner Lester Steinberg as a person regulred

to collect, truthfully account for and pay over withholding taxes of Inter-City

Sheet Metal  Corp. (r ' the corporat ionr ' )  in the amount of $24,752.70 for the

period January 16, 1978 through November 30, 1978. On the same date, a simtl-ar

notice was issued agalnst petitioner Cecll Philllps in the same amount and for

the same perlod.

2. At a pre-hearlng conference, pet l t loner Lester Stei .nberg produced an

agreement indicating that he had sold all of his interest ln the corporation

effect ive February 8, 1978. The Audit  Divis ion agreed that Mr. Steinberg was

liable for withholding taxes due only up to that date and his liability was

reduced to $1 ,862.27. At the hearing, pet i t ioner Ceci l  Phl l l ips produced a

sinilar agreement, lndicating that he also had sold all of hls interest in the

corporat ion effect ive February 8, 1978. The Audit  Divis ion agreed that the

l labi l i ty with respect to Mr. Phi l l ips was also $1,862.27 for the period

January 16, 1978 through February 8, 1978.

3. Pet l t ioner Lester Steinberg was the presi .dent of the corporat ion,

petitloner Cecil Phillips was the vice president, and Heinz Meyer was the

secretary-treasurer.  A11 eorporate checks required the signatures of two of

the aforesaid off icers. General ly,  Mr. Stelnberg and Mr. Meyer si .gned the
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checks since Mr. Phl l l ips was out of the off ice frequent ly.  On rare occasions'

when one of the other off icers was unavai lable, Mr. Phi l l ips signed checks.

Since Mr. Meyer was prfunarily lnvolved with the financial operations of the

corporat ion, he usualJ-y signed the tax returns.

4. Mr. Meyer drew a check for payment of the withholdlng taxes due for

the period January 16, 1978 through January 31, L978. Mr. Meyer signed the

check and gave i t  to Mr. Steinberg to sign. Mr. Steinberg signed the check and

returned it to Mr. Meyer for urailing. No payment for sald withholding period

has been recei-ved by the Department of Taxation and Finance. Mr. Steinberg

insists that he had done all he could to insure that payment rilas made and that'

once he gave the check to Mr. Meyer,  i t  became Mr. Meyerts responsibi l l ty to

insure payment. Mr. Phlllips was not involved with the check-signing incident.

5. The r4rithholdlng tax pa)rment for the period February 1, 1978 through

February 8, 1978 was not due unt i l  af ter pet i t ioners had lef t  the corporat ion

and petitioners naintain they had no responsibility for making said paynent.

CONCLUSIONS OF LAW

A. That sect lon 685(g) of the Tax Law provides that any person required

to collect, truthfully account for and pay over personal income tax, who

wi1lful1y fails to collect such tax or truthfully account for and pay over such

tax or willfuJ-ly attempts i-n any manner to evade or defeat the tax or the

payment thereof,  shal l ,  in addlt ion to other penalt ies provlded by law, be

l iable to a penalty equal to the total  amount of the tax evaded, or not col lected,

or not accounted for and paid over.

B. That sect ion 685(n) of the Tax Law def ines the word t tpersontt ,  for the

purpose of sect ion 685(g),  and reads as fol lows:
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t tFor purposes of subsect lons (g).  .  .  the term Person lncludes an
lndlvldual, corporation or partnership or an officer or employee of
any corporat ion ( including a dissolved corporat ion),  or a nember or
employee of any partnership, who as such officer, enployee or member
is under a duty to perform the act i-n respect of which the violatlon
occurs .  t t

C. That i t  is undisputed that pet i t ioners were off icers of the corporat ion

with the power to sign checks and corporate documents. The fact that pet l t ioners

left the responsibllitv for mailing the withholding tax payments to l'1r. l"Ieyer

did not relieve them o.f their duty to insure that payment was made. tt[C]orporate

officials responsible as fiduciaries for tax revenues cannot absolve themselves

merely by disregarding their duty and leaving Lt to someone else to dischargerr

(ci tat ion onit ted) (Ragonesi v.  New York State Tax Comisslon, 88 A.D.2d 7O7).

Petitioners are, therefore, llable for withholding taxes in the amount of

$1 ,862.27  fo r  the  per iod  January  16 ,  1978 th rough February  8 '  L978-

D. That the pet i t ions of Lester Steinberg and Ceci l  Phi l l ips are granted

to the extent indicated ln Findlng of Fact "2t', j:gg.; that the Audit Division

is dlrected to modify the not ices of def ic lency lssued September 27, L982

accordingly;  and that,  except as so granted, the pet i t ions are 1n al l  other

respects denied.

DATED: Albanyr New York

DEC 3l. 1984

STATE TAX COMMISSION

PRESIDENT

Cqy


