
STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Peter  A .  &  Do lores  Spo le t i

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income Tax
under Art ic le 22 of the Tax Law for the Year 1977.

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
9th day of November, 1984.

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of November, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Peter A. & Dolores Spolet i ,  the pet i t ioners in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Peter  A .  &  Do lores  Spo le t i
5 Ridge Rd.
Coram, NY 77727

MFIDAVIT OF MAITING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

thor ized
pursuant to

ister oaths
sec t ion  174

to admi



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 7984

Peter A. & Dolores Spolet i
5 Ridge Rd.
Coram, NY 11727

Dear  Mr .  &  Mrs .  Spo le t i :

Please take not ice of the Decision of the
herewith.

State Tax Conmission enclosed

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax traw, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Bui lding l l9,  State Campus
Albany, New York 72227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the l4atter of  the Pet i t ion

o f

PETER A. SPOLETI and DOLORES SPOLETI

for Redecerminat lon of a Def ic lency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the lear 1977.

:  DECISION

Peti t ioners, Peter A. Spolet l  and Dolores Spoletf- ,  5 Ridge Road' Coram, New

York I  1727 ,  f i led a pet i t lon for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the year 1977 (Fi le

No. 35372).

A smal1 claims hearing was held before A1len Caplowaith, Hearing Off icer '

at  the off ices of the State Tax Cornmlssion, Two World Trade Center,  New York'

New York ,  on  March  16 ,  1984 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by

Apri l  30, 1984. Pet i t loner Peter A. Spolet i  appeared pro se. The Audit

Divis ion appeared by John P. Dugan, Esq. (Angelo Scopel l i to,  Esq.,  of  counsel) .

ISSUE

trJhether a change made by the Internal Revenue Service i.ncreasing petitionerst

1977 Federal  adjusted gross income, and consequent ly their  total  New York

income, hras subsequent ly rescinded based on pet i t ionersr f i l ing of an amended

Federal  return.

FINDINGS OF FACT

1.  Pet l t loners ,  Peter  A .  Spo le t i  and Do lores

joint New York State Income Tax Resident Return for

c la imed a  cap i ta l  loss  o f  $8r786.00 .  Sa ld  cap i ta l

their  1977 U.S. Individual Income Tax Return.

Spolet l ,  t imely f i led a

the year 1977 whereon they

loss was also claimed on



-2 -

2. On Apri l  17, L978, the Internal Revenue Service issued a statement to

pet l t ioners advising then that their  c laimed 1977 Federal  refund of $2,680.00

had been reduced to $35.28 on the basis that rran error was nade in f igur ing

your capi-tal- gai-ns and losses on Schedule D.rr The revised refund was computed

based on the disal l -owance of $6,786.00, whlch represented the port ion of the

capital loss deduction claimed in excess of the maximum capital loss al-lowable

f o r  s a l d  y e a r  o f  $ 2 , 0 0 0 . 0 0 .

3. As the result  of  the aforestated federal  change, a Statement of Audit

Changes was issued to pet i t ioners on December 16, 1980 wherein their  total  New

York  income repor ted  o f  $45r382.00  was increased by  $0  r786.00  to  conform wi th

said federal  change. Accordingly,  a Not ice of Def ic iency was issued against

pet i t j .oners on Apri l  1,  1981 assert ing addit ional-  personal lncome tax of

$ 1 , 0 1 8 . 0 0 ,  p l u s  i n t e r e s t  o f  $ 2 5 4 . 3 6 ,  f o r  a  t o t a l  d u e  o f  $ I 1 2 7 2 . 3 6 .

4, Pet i t ioners subsequent ly f i led an amended L977 Federal  return whereon

they revised the character of said loss from a capital  loss to a smal l  business

corporation loss. On their amended return said loss rras reported on Federal

Schedule E. They contended that such loss was erroneously reported on their

or iginal  return as a capital  loss.

5. Pet i t ioner Peter A. Spolet i  contended that the Internal Revenue

Service accepted their anended return and subsequently refunded the balance of

the $2r680.00 refund claimed on t .helr  or iglnal  return; however,  no documentat ion

was submitted to support such contention. Although sufficient time was granted

subsequent to the hearing held herein for pet i t ioners to submlt a copy of the

L977 fed.eral refund check for the balance of the refund as clalmed on their

Federal return or a statement from the Internal Revenue Service indicating

acceptance of the amended return, they fai led to do so.
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CONCLUSIONS OF LAW

A. That sect ion 6I2(a) of the Tax Law provides that:

rrThe New York adjusted gross lncome of a resident individual
means his federal  adjusted gross income as def ined in the
laws o f  the  Un i ted  Sta tes  fo r  the  taxab le  year . . . r ' .

B. That pet i t ioners have fai led to sustain their  burden of proof,

imposed pursuant to sect ion 689(e) of the Tax Law, to show that the Internal

Revenue Service accepted thei-r I977 amended return characterizing the loss at

issue as a smal l  business corporat ion loss rather than as a capital  loss, as

reported on their  or iginal  return.

C. That the pet i t ion of Peter A. Spolet i  and Dolores Spolet i  is denied

and the Not ice of Def ic iency dated Apri l  1,  1981 is sustained together with

such addlt ional interest as may be lawful ly owing.

DATED: Albany, New York STATE TN( COMMISSION

N0v 0 e 1984

S S I
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, L984

Peter  A .  &  Do lores  Spo le t i
5 Ridge Rd.
Coram, NY 71727

Dear  Mr .  &  Mrs .  Spo le t i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the compuLation of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Building ll9, State Campus
Albany, New York 72227
Phone /l (518 ) 457 -207 o

Very truly yours,

STATE TAX COMIfISSION

cc: Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PETER A. SPOLETI and DOLORES SPOLETI :

for Redetermlnat ion of a Def ic l-ency or for :
Refund of Personal Income Tax under Lrtic].e 22
of the Tax Law for the Year 1977. :

DECISION

Peti t ioners, Peter A. Spolet i  and Dolores Spolet i ,  5 Ridge Road' Coram, New

York 1L727, f l led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Artlcle 22 of the Tax Law for t}:.e year 1977 (File

No. 35372).

A small claims hearlng was held before Allen Caplowaith, Hearing Officer,

at t t re off ices of the State Tax Comnission, Two World Trade Center,  New York,

New York ,  on  March  16 ,  1984 a t  9 :15  A.M. ,  w i th  a l l  b r le fs  to  be  subn i t ted  by

Apri l  301 1984. Pet i t ioner Peter A. Spolet i  appeared pro se. The Audit

Divis lon appeared by John P. Dugan, Esq. (Angelo Scopel l i to,  Esq.,  of  counsel) .

ISSUE

Whether a change nade by the Internal Revenue Servlce increasing petj-tionersr

1977 Federal  adjusted gross income, and consequent ly their  total  New York

i-ncomer was subsequent ly rescinded based on pet i t ionersr f i l ing of an amended

Federal  return.

FINDINGS OF FACT

1.  Pet i t ioners ,  Peter  A .  Spo le t i  and Do lores  Spo le t i ,  t ime ly  f l led  a

joint New York State Income Tax Resldent Return for the year 1977 whereon they

claimed a capital  loss of $8,786.00. Sald capltal  loss was also claimed on

their  L977 U.S, Individual Income Tax Return.
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2. On Apri l  17, L978, the Internal Revenue Service issued a statement to

pet i t ioners advising them that their  c laimed L977 Fed,eral  refund of $2,680.00

had been reduced to $35.28 on the basis that I 'an error was made in f igur ing

your capi.tal gains and losses on Schedule D.rr The revised refund was computed

based on the disal lowance of $6r286.00, which represented the port ion of the

capital loss deduction clalmed in excess of the maxlmum capital loss allowable

f o r  s a i d  y e a r  o f  $ 2 , 0 0 0 . 0 0 .

3. As the result  of  the aforestated federal  change, a Statement of Audit

Changes was issued to pet i- t ioners on December 16, 1980 wherein their  total  New

York lncome reported of $451382.00 was increased by $O,786.00 to conform wlth

said federal  change. AccordingLy, a Not i .ce of Def ic iency was issued against

pet i . t ioners on Apri l  l ,  1981 assert ing addit lonal personal income tax of

$ 1 , 0 1 8 . 0 0 ,  p l u s  i n t e r e s t  o f  $ 2 5 4 . 3 6 ,  f o r  a  t o t a l  d u e  o f  $ I , 2 7 2 . 3 6 .

4. Pet i t ioners subsequent ly f l led an amended I977 Federal  return whereon

they revised the character of said loss from a capital  loss to a smal l  business

corporat ion loss. On their  amended ret,urn said loss r f ,as reported on Federal

Schedule E. They contended that such loss was erroneously reported on their

or iginal  return as a capltal  loss.

5. Pet i t ioner Peter A. Spolet i  contended that the Internal Revenue

Service accepted their amended return and subsequently refunded the balance of

the $2r680.00 refund clalmed on their  or lginal  return; however,  no documentat ion

was submitted to support  such content ion. Al though suff ic ient t ime was granted

subsequent to the hearing hel-d herein for pet i t ioners to submit a copy of the

1977 federal refund check for the balance of the refund as claimed on their

Federal return or a statement fron the Internal Revenue Service indicating

acceptance of the amended return, they fai led to do so.



-3-

CONCLUSIONS OF LAW

A. That sectLon 612(a) of the Tax Law provides that:

"The New York adjusted gross income of a resident individual
means his federal  adjusted gross income as def ined in the
laws o f  the  Un i ted  Sta tes  fo r  the  taxab le  vear . . . t r .

B. That pet i t ioners have fai led to sustain an"rt  burden of proof,

imposed pursuant to sect ion 689(e) of the Tax Law, to show that the Internal

Revenue Service accepted their L977 amended return charactetizLng the loss at

issue as a smal l  business corporat ion loss rather than as a capital  loss, as

reported on their  or iginal  return.

C. That the pet i t ion of Peter A. Spolet i  and Dolores Spolet i  is denied

and the Not ice of Def ic iency dated Aprl1 1, 1981 ls sustained together with

such additional interest as may be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

Nov 0 e 1984
PRESIDENT




