
STATE OF MW YORK

STATE TAx COMMISSION

In the Mat. ter of  the Pet i t ion
o f

Thomas Spinosa and Anthony Diprima

for Redeterminat ion of a Def ic iency or for Refund
of Unincorporated Business Tax under Art ic le 23 of
the Tax Law for the Year 1973.

In the Matter of the Pet i t ion
o t

Thomas Spinosa and Carmel la Spinosa

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Art ic le 22 of the
Tax law fo r  the  Year  1973.

AFFIDAVIT OF MAITING

In the Matter of the Pet i t ion
o f

Anthony DiPrima and Judith DiPrima

for RedeterminaLion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Year 1973.

State of New York ]
s s . :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th  day  o f  January ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Max T. Stoner,  the representat ive of the pet i t ioners in the within
proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Max T .  S toner
Gul lace ,  S toner ,  De luca  & Weld
5 1 0  C r o s s r o a d s  B l d g .
Rochester ,  NY 14614

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Aff idavit of Mail ing

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me thls
6th day of January, 7984.

Authorized to administer oaths
w sec t ion  17

/b

I
irursuant to Ta
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o f
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of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of January, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Thomas Spinosa and Anthony Dipr ima, the pet i t ioners in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
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Thomas Spinosa
and Anthony Diprima
clo 3289 East River Rd.
Rochester,  NY 74623
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post off ice under the exclusive care and custody of the United States Postal
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That deponent
herein and that the
of the pet. i t ioner.

further says
address  se t

the  sa id  addressee
on sa id  wrapper  i s

is the pet i t ioner
the last known address

thBr
forth

Sworn to before me this
6th day of  January,  1984.

,/,
AuthorizedL to  admin is te r  oa ths

pursuant to



Thomas Spinosa
and Anthony Diprima
c/o 3289 East River Rd.
Rochester, NY 14623

Gentlemen:

PIease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight pf  review at the administrat ive level.
Pursuant to sect. ion(s) 690 & 722 o[ the Tax Law, a proceeding in court  to
review an adverse decision by the $tate Tax Comrnission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract. ice law and Rules, and must be commenced in
the Supreme Court of the State of [ew York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ipn of tax due or refund al lowed in accordance
with this decision mav be addressei l  to:

NYS Dept.  Tai<at ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding l /9,  State Campus
Albany, New [ork 12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Max T .  S toner
Gul lace ,  S toner ,  De luca  & We
5 1 0  C r o s s r o a d s  B I d g .
Rochester ,  NY 14614
Tax ing  Bureau 's  Representa t i

STATE OF  NEW YORK
STATE |TAX COMMISSION

ALBANYp  NEW YORK 12227

Jafruary 6, 7984

Id

vF
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That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6th day of January, 7984.

addressee is  the pet i t ioner
wrapper is the last known address

that the said
forth on said

Authorized to administer oaths
pursuant s e c t i



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 6, 1984

Anthony & Judith DiPrima
c/o 3289 E. River Rd.
Rochester, NY 14623

Dear Mr.  & Mrs .  D iP r ima :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court.  of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding l f9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very t ru ly  yours,

STATE TAX COMMISSION

cc :  Pet i t ioner '  s  Representa t ive
Max T .  S toner
GulIace, Stoner,  Deluca & I ,r tetd
5 1 0  C r o s s r o a d s  B I d g .
Rochester ,  NY 14614
Taxing Bureau' s Representat ive
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In the Matter of the Pet i t ion
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Thomas Spinosa and Anthony Diprima

for Redeterminat ion of a Def ic iency or for Refund
of Unincorporated Business Tax under Art ic le 23 of
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for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of Lhe
Tax Law fo r  the  Year  1973.

AT'FIDAVIT OF MAITING

In the Matter of the Pet i t ion
o f

Anthony DiPrima and Judith DiPrima

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Year 7973.

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of January, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Thomas & Carmel la Spinosa, the pet i t ioners in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Thomas & Carmel la Spinosa
c/o 3289 E. River Rd.
Rochester,  NY 14623

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service wi lhin the State of New York.
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That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6th day of January, 1984.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

-_ //z /
to administer oaths

pursuant to w sec t ion



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 6, 1984

Thomas & Carmella Spinosa
c/o 3289 E. River Rd.
Rochester, NY 14623

Dear  Mr .  &  Mrs .  Sp inosa:

Please take not ice of the Decision of the St.ate Tax Commission enclosed
herewith.

You have now exhaust.ed your r ight of  review at.  the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building i l9, State Campus
Albany, New York 12227
Phone # (518) 457-2a70

Very t ru ly  yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Max T.  Stoner
Gul lace,  Stoner ,  Deluca & Weld
510  Cross roads  B Idg .
Rochester ,  NY 14614
Taxing Bureau' s Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

THOMAS SPINOSA and ANTHONY DiPRIMA

for  Redeterminat ion  o f  a  Def ic iency  or  fo r
Refund of Unincorporated Business Tax under
Ar t i c le  23  o f  the  Tax  Law fo r  the  Year  1973.

In the Matter of the Pet i t ion

o f

THOMAS SPINOSA and CARMEIIA SPINOSA

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of  the  Tax  Law fo r  the  Year  1973.

DECISION

In the Matter of the Petit ion

o f

ANTHONY DiPRIMA and JIIDITH DiPRIMA

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Art icLe 22
of  the  Tax  Law fo r  the  Year  1973.

Pet i t ioners, Thomas Spinosa and Anthony DiPrima, c/o 3289 East River Road,

Rochester,  New York 14623, Thomas Spinosa and Carmel la Spinosa, 58 Hol ly Ridge

Circle,  Rochester,  New York, and Anthony DiPrima and Judith DiPrima, c/o 3289

East River Road, Rochester,  New York 14623, f i led pet i t ions for redeterminat ion

of def ic iencies or for refunds of personal income taxes and unincorporated

business taxes under Art ic les 22 and 23 of the Tax Law for the year 1973 (Fi le

Nos.  24A8L,  37064 and 31065) .
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A consol idated formal hearing was held before Jul ius Braun, Hearing

Of f i cer ,  a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Room 1300,  One Mar ine

M i d l a n d  P l a z a ,  R o c h e s t e r ,  N e w  Y o r k ,  o n  D e c e m b e r  7 , 7 9 8 2  a L  9 : 3 0  A . M . ,  w i t h  a l l

b r ie fs  to  be  submi t ted  by  March  20 ,  1983.  Pet i t ioners ,  Thomas Sp inosa and

Anthony DiPrima, Thomas Spinosa and Carmel la Spinosa, and Anthony DiPrima and

Judith DiPrima appeared by Gul lace, Stoner,  Deluca & Weld, Esqs. (Max T.

S loner ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  PauI  B .  Coburn ,  Esq.

( T h o m a s  S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  Whether the use of the Statement

the  cor rec t  tax  I iab i l i t y  o f  pe t i t ioners

bus iness  taxes .

Net Worth was proper in determining

personal income and unincorporated

York partnership

Partnership

grocery business

(1065)  fo r  1973

a t  sa id  l oss :

o f

fo r

I I .  Whether the Audit  Divis ion correct ly stated the amount of ending

inventory for net worth purposes.

I I I .  l {hether the Audit  Divis ion used due di l igence in determining the

correct address to which the not ices of def ic iency for Thomas Spinosa and

Carmel la Spinosa and Anthony DiPrima and Judith DiPrima were mai led.

IV. Whether the not ices of def ic iencv were barred bv the statute of

l im i ta t ions .

FINDINGS OF FACT

1. Pet i t ioner Thomas Spinosa and Anthony DiPrima, a New

(here ina f te r  " the  Par tnersh ip" ) ,  t ime ly  f i led  a  New York  S ta te

Return for 1973 on which i t  showed a net loss derived from i ts

o f  $2 ,221, .74 .  A  copy  o f  the  U.S.  Par tnersh ip  Return  o f  Income

showed the fol lowing i tems of income and deduct ion in arr iv ing



2. Pet i t ioners Thomas Spinosa and Carmel la Spinosa t imely f i led a

York State fncome Tax Resident Return for 1973 on which they indicated

to ta l  New York  income as  $1 ,935.40  and the i r  taxab le  income as  none.

3. Pet i t ioners Anthony DiPrima and Judith DiPrima t imely f i led a

State Income Tax Resident Return for 1973 on which they indicated their

New York  income as  $1 ,935.40  and the i r  taxab le  income as  none.

- 3 -

Gross receipts  or  sa les
Less:  Cost  o f  Goods Sold
Gross Prof i t
Add:  In terest  Income

less:  Tota l  Deduct ions
Ordinary Loss

Tota l  Assets
Tota l  L iab i l i t ies
Net Worth
Net  Wor th  p r io r  year
fncrease in Net Worth
Add: Personal draws

$1 ,586  , 020 .48
1  , 331  , 621  .  1  1

254,399 .37
232 .00

New

their

New York

to ta l

4 .  0n  August  12 ,  1977,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes against the Partnership for 1973 proposing unincorporated business tax

o f  $4 ,646.96 ,  p lus  pena l ty ,  pursuant  to  sec t ion  685(b)  o f  the  Tax  law,  and

inLerest. .  Said Statement was issued on the ground that addit ional income was

disclosed by a f ie ld audit  through the use of a "Statement of Net Worth".  This

method, which was used because of the poor records maintained by the Partnership,

de termined add i t ionar  par tnersh ip  income o f  $101 1772.00  as  fo l lows:

P iccaro  payments  41920.00
Income per audit
Income/ ( loss)  per  re tu rn
Addit ional income per audit

$31  , 277  .  00

r973

$582 ,861  .  00
438  ,083  .  00

$ r44 ,778 .00
81  ,485  .  oo

$ 63 ,  293 .00

36 ,797  .Ao
$ 99 ,49o .oo

{2 ,222 .00)
s101 .712 .00:

Accord ing ly ,  on  Apr i l  4 ,  1978,  a  Not ice  o f  Def ic iency  was issued showing

un incorpora ted  bus iness  tax ,  pena l ty  and in te res t  due o f  $6 ,261.92 .

T-rrry3f,:57
256 .853 .11
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5 .  0n  August  12 ,  7977,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes to Thomas Spinosa and Carmel la Spinosa for 1973 showing addit ional

par tnersh ip  income o f  $50,856.00 ,  wh ich  amount  represented  pe t i t ioner  Thomas

Spinosa 's  share  o f  the  par tnersh ip  ad jus tments  o f  $101,7 I2 .00  (F ind ing  o f  Fac t

"4"  supra) .  Sa id  S ta tement  p roposed persona l  income tax  o f  $5r343.71 ,  p lus

pena l ty ,  pursuant  to  sec t ion  685(b)  o f  the  Tax  Law,  and in te res t .  Accord ing ly ,

a  Not ice  o f  Def ic iency  was issued on  Apr i l  4 ,  1978.

6. 0n August 12, 1977, the Audit  Divis ion issued a Statement of Audit

Changes to Anthony DiPrima and Judith DiPrima for 7973 showing addit ional

partnership income of $501856.00, which amount represented pet i t ioner Anthony

DiPr ima 's  share  o f  the  par tnersh ip  ad jus tment  o f  $101,712.0A.  Sa id  S ta tement

proposed persona l  income tax  o f  $5 ,343.71 ,  p lus  pena l ty ,  pursuant  to  sec t ion

685(b)  o f  the  Tax  Law,  and in te res t .  Accord ing ly ,  a  Not ice  o f  Def ic iency  was

issued on  Apr i l  4 ,  1978.

7. In March of 7977, Thomas Spinosa and Carmel la Spinosa and Anthony

DiPrima and Judith DiPrima signed a consent f ix ing the period of l imitat ion

upon assessment of personal income and unincorporated business taxes for the

taxab le  year  1973 un t i l  December  31 ,  7977.

8. 0n September 6r 7977, Thomas Spinosa and Carmel la Spinosa and Anthony

DiPrima and Judith DiPrima, submitted a wri t ten protest of  the audit  adjustments

made by the Audit  Divis ion, taking except ion to the appl icat ion of the net

worth approach and to adjustments made to inventory, accounts payable and

property purchased. They also asserted that the Audit  Divis ion's computat ions

did not provide for i temized deduct ions, as the standard deduct ion was al lowed.

0n  August  19 ,  1980,  a  conference rdas  he ld  w i th  pe t i t ioners '  representa t ive  a t

which t ime the fol lowing partnership adjustments were made: the Partnership's
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checking account  ba lance at  December 31,  7972 was increased by $1,400.00;

ending inventory was decreased by $5,000.00;  a l lowance was made of  $5r000.00

for  deposi t  on purchase of  asset .  0n September 10,  1980,  addi t ional  ad justments

were made to a l low for  a  note payable of  $5,000.00 and for  the a l lowance of

par tners 'personal  i temized deduct ions in  l ieu of  the s tandard deduct ion.  As a

result of the above adjustments (exclusive of i temized deductions), addit ional

income of  the Par tnership was decreased to $85,312.00,  resul t ing in  a rev ised

distr ibut. ive share to each partner of $42r656.00. The partnership adjustment

was computed as fol lows:

Tota l  Assets
Tota l  L iab i l i t ies
Net Worth
Net Worth prior year
Increase in Net Worth
Add :  Pe rsona l  d raws  $31 ,277 .00

Piccaro paymenLs 41920.00
Income per audit
Income/( loss)  per  re turn
Addit ional income per audit (revised)

1973

$577 ,861 .  oo
443,083.  oo

$TS4llEloo
87  ,885  .  00

$-46,se-3ld

35 ,797  . 00
83,  o9o .  oo
( 2 ,222 .00 )

$_!5-312=00

9.  Pet i t ioners  asser ted  tha t  s ince  the  no t ices  o f  de f ic iency  were  issued

af te r  December  31 ,  1977,  the  ex tended assessment  da te ,  the  s ta tu te  o f  l im i ta t ions

had exp i red .

10. Pet i t ioners Thomas Spinosa and Carmel la Spinosa and Anthony DiPrima

and Judith DiPrima asserLed that the not ices of def ic iency issued against them

were not t imely since they were sent to their  old addresses. They claimed thaL

the State Tax Commission was not i f ied of a change of address in their  powers of

attorney dated 0ctober 12, 1976, which were attached to their  protests to the

s ta tements  o f  aud i t  changes.  Sa id  p ro tes ts  were  da ted  September  6 ,  1977.

Although the povrers of at torney did show a di f ferent address, the protests,

which were dated subsequent to the powers of at torney, included the same
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addresses as shown on petit ionerst New York State income tax returns. The

notices of deficiency were not returned to the Audit Division by the U.S.

Posta1 Serv ice.

11. The Partnership asserted that the ending inventory for 1973 should be

fur ther  reduced f rom $72,256.001 to  $6 I r4 I4 .91  to  re f lec t  the  markup be tween

cost and retai l .  Mr.  Spinosa test i f ied that the average markup of goods was

around twenty (20) percent since "[ t ]hat is what has been our usual markup,

grocery markup. r ' .  No records or other documentary evidence was submitted to

support  the percentage of markup claimed.

coNctusloNs 0F tAl^l

A. That use of the net worth method of reconstruct ing taxable income is

just i f ied whenever books and records are inadequate so as not to disclose the

cor rec t  amount  o f  taxab le  income (see Ho l land v .  Un i ted  Sta tes ,  348 U.S.  I21

(1954) ) .  Where  books  and records  do  no t  c lear ly  re f lec t  taxab le  income,  the

Audit  Divis ionts reconstruct ion of income wi l l  be presumed to be correct r . r i th

the burden of proof upon the pet i t ioner to disprove the Divis ionrs computat ion.

T a x  L a w  9 6 8 9 ( e ) .
o

B. That pet i t ioners have fai led to sustain their  burden of proof to show

that the adjustments as set forth in Finding of Fact "8" are incorrect or that

they are entit.Ied to an ending inventory amount different than that allowed by

the Audit  Divis ion.

C .  T h a t  s e c t i o n  6 9 1 ( b )  o f

"For  purposes  o f  th is
sha l l  be  the  address  g iven
subsequent to the f i l ing of
not i f ied the tax commission

the Tax Law provides that:

a r t i c le ,  a  taxpayer 's  las t  known address
in the last return f i led by him, unless

such return the taxpayer shal l  have
of  a  change o f  address .  "

I 
Th" ending

Statement of Net
(Finding of Fact

inventory  o f  $77 ,256.00 ,  as  shown on the  f ie ld
Worth, was reduced at the conference level by
"8"),  result ing in a revised ending inventory

examinert s
$5  ,000  .  00
o t  $72 ,256  . 00  .
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That the addresses shown on the powers of attorney for Thomas Spinosa and

Carmella Spinosa and Anthony DiPrima and Judith DiPrima did not constitute

proper notif ication of a change in address and the 'rmail ing of the notice

address where the Cornmissioner reasonably believes the taxpayers wished to

reached compl ies  w i th  the  s ta tu te '?  (see Pau l  A .  But le r  e t  a I .  v .  D is t r i c t

to an

be

Di rec tor

of  In ternal  Revenue,  76 '1 USTC f l9143) .  Therefore,  pet i t ioners fa i led to

sustain their  burden of proof imposed by sect ion 689(e) of the Tax Law to show

that the Audit  Divis ion did not exercise due di l igence in mai l ing the not ices

of  de f ic iency .

D.  That  sec t ion  683(d) (1 )  o f  the  Tax  law prov ides  tha t :

"The tax may be assessed at any t ime wit .hin six years after the
return was f i led i f  --

(1) an individual omits from his New York adjusted gross
income. .  .  an amount properly includible therein which is in
excess of twenty-f ive percent of the amount of New York adjusted
g r o s s  i n c o m e . . . i n  t . h e  r e t u r n . f t

Thomas Spinosa's and Anthony DiPrima's distr ibut ive shares of addit ional

income, as disclosed by the Audit  Divis ion audit ,  equal an amount in excess of

25 percent of income reported on their  respect ive returns. Therefore, the

not ices  o f  de f ic iency  issued on  Apr i l  4 ,  1978 to  pe t i t ioners  Thomas Sp inosa and

Carmel la Spinosa and to Anthony DiPrima and Judith DiPrima were issued within

the  per iod  prov ided fo r  by  sec t ion  683(d) (1 ) .

E .  That  fo r  un incorpora ted  bus iness  tax  purposes ,  the  s ix  year  per iod  fo r

assessment  o f  tax  p rov ided fo r  in  sec t ion  683(d) (1 )  supra ,  re fe rs  to  g ross  income

(emphas is  added)  p r io r  to  reduc t ion  by  the  cos t  o f  goods  so ld  (Tax  Law $722;

s e e  a l s o  T r e a s . R e g . $ 3 0 1 . 6 5 0 1 ( e ) - 1 ) .  T h e r e f o r e ,  s i n c e  2 5  p e r c e n t  o f  t h e  g r o s s

income reported (Finding of Fact "L") is greater than that determined by the

Aud i t  D iv is ion  in  F ind ing  o f  Fac t  "8 r ' ,  the  s ix  year  per iod  is  no t  app l i cab le
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and the statutory period for l imitat ion on assessment has expired. The Notice

o f  Def ic iency  showing un incorpora ted  bus iness  tax  due o f  $4 ,646.96  is  to  be

cance l led .

F .  That  the  Aud i t  D iv is ion  is  d i rec ted  to  cance l  the  Not ice  o f  Def ic iency

showing un incorpora ted  bus iness  tax  due o f  $4 ,646.96  on  the  bas is  o f  Conc lus ion

of  Law "E" ,  supra ;  the  Aud i t  D iv is ion  is  d i rec ted  to  recompute  the  no t ices  o f

def ic iency issued to Thomas Spinosa and Carmel la Spinosa and Anthony DiPrima

and Judith DiPrima on the basis of adjustments made at the conference (see

F ind ing  o f  Fac t  "8" ,  supra) ;  and tha t ,  except  as  here in  s ta ted ,  the  no t ices  o f

def ic iency for Thomas Spinosa and Carmel la Spinosa and Anthony DiPrima and

Judith DiPrima are sustained.

DATED: Albany, New York STATE TAX COMMISSI0N

JAt{ 0 6 1gB4


