
STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Frederick & Pasqua Spinel l i

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax law for the Year 1975 and New York
State and New York City Personal fncome Taxes under
Art ic les 22 and 30 of the Tax law for the Year
L 9 7 6 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
2 1 s t  d a y  o f  M a r c h ,  1 9 8 4 .

State of New York

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
21s t  day  o f  March ,  1984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Frederick & Pasqua Spinel l i ,  the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Frederick & Pasqua Spinell i
1746 E.  27th Sr . .
Brooklyn,  NY 11210

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Posta1
Service within the State of New York.

l

]

AFFIDAVIT OF MAITING

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

Authorized
pursuant to



STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Frederick & Pasqua Spinel l i

for Redeterminat ion of a Def ic iency or for Refund
of New Yolrk State Personal fncome Tax under
Art ic le 22 of the Tax law for the Year 1975 and
New York State and New York City Personal Income
Taxes under Art ic les 22 and 30 of the Tax Law for
the Year 7976.

AT'FIDAVIT OF MAITING

State of New York ]
S S .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21s t  day  o f  March ,  1984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Melvin Ginsberg, the representat ive of the pet i t ioners in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Melvin Ginsberg
26 Pine Tree lane
Ros lyn ,  NY 11577

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
Iast known address

same enclosed in a posLpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
21s t  day  o f  March ,  1984.

Authorized
pursuant to

to admini r  oaths
Tax Law Sect ion 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 21,  1984

Freder ick & Pasqua Spinel l i
7146  E .  27 th  S r .
Brooklyn, NY 71210

D e a r  M r .  &  M r s .  S p i n e l l i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  690 & 1312 o f  the  Tax  law,  a  p roceed ing  in  cour t  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / f9,  State Campus
Albany, New York 72227
Phone / t  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Represent.at ive
Melvin Ginsberg
26 Pine Tree Lane
Ros lyn ,  NY 11577
Taxing Bureau' s Represenfat ive



STATE 0F NEI,rt Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FREDERICK SPINBLTI and PASQUA SPINEIII

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art ic le 22 of the Tax Law for the Year
1975 and New York State and New York City
Personal Income Taxes under Art ic les 22 and, 30
of the Tax Law for the Year L976.

DECISION

Pet i t ioners ,  Freder ick  Sp ine l l i  and  Pasgua Sp ine l l i  ,  IL46  East  27 th

Street,  Brooklyn, New York 11210, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of New York State personal income taxes under Art ic le

22 of the Tax Law for the year 1975 and New York State and New York City

personal income taxes under Art ic les 22 and 30 of the Tax Law for the year 1976

( F i l e  N o .  3 0 3 8 5 ) .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  February  10 ,  1983 a t  9 :15  A.M. ,  and cont inued to  a  conc lus ion  on

May 9 ,  1983 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by  June 9 ,  1983.

Pet i t ioner Frederick Spinel l i  appeared with Melvin Ginsberg, CPA. The Audit

Divis ion appeared by Paul B. Coburn, Esq. and John P. Dugan, Esq. ( Irv ing

Atk ins  and A1f red  Rubenste in ,  Esqs . ,  o f  counse l ) .

ISSI]ES

I. Whether cert.ain adjustments to contributions and medical expenses were

proper .

II .  Whether the disal lowance of a claimed rental loss was proper.



I I I .  Whether

IV. Idhether

petit ioners was
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the disal lowance of a claimed capital

a f ie ld audit  adjustment attr ibut ing

proper .

loss  was proper .

addit ional income to

Adjustments

$23 ,380  . 00
2 ,742 .00
1  , 000 .00

279.00
398 .00
810 .00

(2 ,353 .00 )

$25.596-00

FINDINGS OT FACT

1.  Pet i t ioners ,  Freder ick  Sp ine l l i  and  Pasqua Sp ine l l i ,  la te  f i led  a

joint New York State Income Tax Resident Return for 1975 on February 4, 7977.

For tax year 1976 they f i led a joint  New York State Income Tax Resident Return

(with New York City Personal fncome Tax).  0n said returns Frederick Spinel l i

(here ina f te r  pe t i t ioner )  repor ted  bus iness  income o f  $1 ,065.00  and $5 ,661.00

respect ively,  der ived from his pract ice as an attorney.

2. On Apri l  25, 1979, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioners wherein, pursuant to a schedule of audit  adjustments

attached thereto, the fol lowing adjustments were made as the result  of  a f ie ld

aud i t :

r975
I tem

Additional funds required
Rental  loss disal lowed
Cap i ta l  loss  d isa l lowed
Contributions
Medical insurance
Statutory medical  adjustment
Modif icat ion for interest income reported

on U.S.  t reasury  bonds

Net Audit Adjustment

1976

Cap i ta l  loss  d isa l lowed
Statutory medical  adjustment

Net Audit  Adjustment

$  1 ,000 .00
40 .00

$ 1 ,  o4o.  Qo
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Accordingly,  a Not ice of Def ic iency was issued against pet i t ioners on

January 25, 1980 assert ing addit ional New York State personal income tax for

1975 and 1976 o f  $2 ,701.75 ,  add i t iona l  New York  C i ty  persona l  income tax  fo r

1 9 7 6  o f  $ 1 4 . 0 6 ,  p l u s  p e n a l t i e s  a n d  i n t e r e s t  o f  $ 1 1 6 0 2 . 6 9 ,  f o r  a  t o t a l  d u e  o f

$ 4 ' 3 1 8 . 5 0 .  S a i d  p e n a l t i e s  w e r e  a s s e r t e d  u n d e r  s e c t i o n s  6 8 5 ( a ) ( 1 )  a n d  6 8 5 ( b )  o f

the Tax Law for pet i t ioners'  fai lure to t imely f i le their  1975 return and

negl igence connected with such f i l ing respect ively.

3. The aforestated 1976 adjtstments were determined as the result  of  a

Federal  audit .  No independent state audit  was conducted for 1976. As such,

pet i t ioners conceded said 1976 adjusLments. Accordingly,  only the year 1975

remains at issue herein.

4 .  Pet i t ioners  c la imed cont r ibu t ions  o f  $842.00  on  the i r  1975 re tu rn .  0n

audit  pet i t ioners were al lowed $623.00, yielding the adjustment at issue of

$219.00. Said adjustment l , ras comprised of amounts spent for parochial  school

tuiLion and books which were claimed as contr ibut ions.

5. At the hearing pet i t ioner submitted a check for $75.00 paid to the

Greater New York City Ilockey f,eague which he contended was paid as a contribu-

t ion .  A t  leas t  one o f  pe t i t ioner 's  sons  was a  member  o f  sa id  league.  Ne i ther

a receipt nor any other form of documentat ion was submitted to establ ish that

said payment was in fact a contr ibut ion. Pet i t ioner further contended that he

made cash contr ibut ions to the church of approximately four dol lars per week

for which he was not given credit  on audit .

6 .  Pet i t ioner  c la imed a  deduct ion  fo r  med ica l  insurance to ta l ing  $1r780.00 .

The adjustment at issue of $398.00 represented amounts paid to the Veterans

Administrat ion for l i fe insurance.
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7 .  Pet . i t ioners  repor ted  a  ren ta l  loss  o f  $2 ,742.00  f rom a  house loca ted

at 1146 East 27th Street,  Brooklyn, New York. Said house consisted of two

apartments; one of which l ras occupied by pet i t ioner and his family,  the other

being rented to his moLher- in- law and sister- in- law. 0n their  return pet i t ioners

claimed 50 percent of the expenses relat ive to this property as being attr ibutable

to the rental  port ion. The rental  income received was $100.00 per month,

to ta l ing  $1 ,200.00  fo r  the  year  1975.

8. The Audit  Divis ion disal lowed said rental  loss on the basis that the

aparLment was rented to relatives for an amount less than the fair rental value

and therefore there was no prof i t  mot ive attached to such rental .

9.  Pet i t ioner test i f ied that his family occupied the lower f loor of the

house, which consisted of f ive (5) rooms, and that his relat ives t 'used about

th ree(3)  roomsr tups ta i rs ,  w i th  one ups ta i rs  room be ing  used by  h is  ch i ld ren  fo r

s to rage.  He fu r ther  tes t i f ied  tha t  " the  go ing  ren t  was  $50.00  to  $75.00  more

per month in the area at that t ime.tr

10 .  Expenses  a t t r ibu tab le  to  sa id  p roper ty  cons is ted  o f ,  in te r  a1 ia ,  rea l

e s t a t e  t a x  o f  $ L 1 2 4 3 . 0 0 ,  d e p r e c i a t i o n  o f  $ 2 1 6 6 6 . 0 0 ,  m o r t g a g e  i n t e r e s t  o f

$704.00  and fue l  o f  $1 ,143.00 .  To ta l  expenses  c la imed fo r  the  proper ty  was

$61684.00 ,  o f  wh ich  pe t i t ioners  a l loca ted  ha l f  to  the  ren ta l  por t ion .

11. Pursuant to pet i t ioners'  Federal  Schedule D, their  c laimed long-term

cap i ta l  loss  o f  $1 ,000.00  in  1975 was so le ly  the  resu l t  o f  a  long- te rm cap i ta l

Ioss carryover of $21 1447.00 attr ibutable to years beginning after L969.

72 .  The Aud i t  D iv is ion  d isa l lowed the  1975 cap i ta l  loss  o f  $1 ,000.00  based

on the fact that the Internal Revenue Service had disal lowed pet i t ioners'  L976

c la imed cap i ta l  loss  o f  $1 ,000.00 ,  where  such loss  fo r  1976 was a lso  c la imed

based on  the  car ryover  o f  the  pos t  1969 loss .
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13. Pet i t ioner al leged that the 1976 capital  loss disal lowance was not

based on disal lowance of the carryover.  Rather,  he argued that such loss was

disal lowed by the Internal Revenue Service based on i ts inclusion, on audit ,  of

a  p rev ious ly  unrepor ted  long- te rm cap i ta l  ga in  o f  $10,116.00  der ived  f rom the

sale of real  property.  In support  of  this,  pet i t ioner submiLted a copy of a

1976 Federal  Schedule D rnarked "Amended Return",  which he claimed was prepared

by the Internal Revenue Service during his Federal  audit .  However,  such

"Amended Returnr rcomputed to  a  cap i ta l  loss  o f  $109.00  and when ques t ioned as

to why the ful l  1976 capital  loss of $1,000.00 was disal lowed by the Internal

Revenue Service, pet i t ioner was unable to sat isfactor i ly respon<i.

74. Pet i t ioner submitted a copy of his 1970 Federal  return, inclusive of

Schedu le  D,  whereon he  repor ted  a  ne t  long- te rm cap iLa l  loss  o f  $601991.00 ,

which he al leged was the loss giving r ise to the carryover claimed during the

year  a t  i ssue here in .

15 .  The ad jus tment  fo r  "add i t iona l  funds  requ i red"  o f  $23,380.00  was

computed using an indirect method of income reconstruct ion. The method used

herein was the "Cash Avai labi l i ty -  Bank Deposit  Method". The adjustment was

compr ised o f  a  computed cash shor tage o f  $10,380.00  p lus  es t imated  cash l i v ing

e x p e n s e s  o f  $ 1 3 , 0 0 0 . 0 0 .

16. Pet i t . ioner submitted a copy of a check dated December 22, 1975 in the

amount  o f  $21386.25 .  Sa id  check ,  wh ich  was payab le  to  h is  w i fe ,  Pasqua Sp ine l l i ,

was received from The Prudent ial  Insurance Co. and represented a matured

endowment pol icy t f23026923. Said check was included in pet i t ioner 's deposit  to

D ime Sav ings  Bank o f  $2  ,486.25  on  December  29 ,  1975.  Cred i t  was  no t  g iven  by

the Audit  Divis ion for this check as a source of funds.
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17. Pet i t ioner submitted a savings account passbook from Terrace Savings

and Loan Associat ion (Terrace),  accounL l |36866 evidencing a withdrawal of

$2 ,000.00  on  May 9r  7975.  Sa id  w i thdrawal  was  depos i ted  to  h is  persona l

checking account on the same date. Credit  was not given by the Audit  Divis ion

for this withdrawal as a source of funds.

18. Pet i t ioner submitted two bank debit  memos dated January 7, 1975 and

January  20 ,  1975 respec t ive ly .  Each was fo r  $160.00  and es tab l i shed tha t

pet i t ioner had twice deposited a check for said amount into his personal

checking account and that each t ime the check has been returned unpaid. Review

of the record shows that these amounts were previously considered during the

a u d i t .

19. Pet i t ioner contended that on audit  he was not given credit  for certain

savings account withdrawals as a source of funds. Such withdrawals are as

fo l lows:

DATE ACCOI]NT WITI{DRAWAT

May 9,  7975
January 14, 1975
July  25,  7975
July  25,  1975
February 14, 1975
JuIy 25 , 

'J."975

Terrace 1t36866
Terrace {f36865
Roosevelt Savings Bank !19132892
Roosevelt Savings Bank l/9132893
Terrace {f36866
Terrace l f7O077O

$5  ,455  .63
$7 ,243 .25
$2 ,66 r . 25
$1 ,601 .67
$2 ,000 .00
$3 ,119 .30

20. Review of the bankbooks and the audit  workpapers shows that;

(a )  The May 9 ,  7975 w i thdrawal  o f  $5 ,455.63  f rom Ter race ,
account t f36866 was redeposited on the same date to Terrace
account 1f700770. Neither the withdrawal nor the deposit
were included in the cash avai labi l i ty analysis.

(b )  The January  14 ,  1975 w i thdrawal  o f  $1 ,243.25  f rom
Terrace, account 1t '36865 was not credited to pet i t ioners as
a source of funds. Said withdrawal closed the account.

(c )  The Ju ly  25  ,  1975 w i thdrawal  o f  $2 ,66 I .25  f rom Rooseve l t
Savings Bank, account 119732892 was not credited to pet i t ioners
as a source of funds. Said withdrawal closed the account.
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(d )  The Ju Iy  25 ,  1975 w i thdrawal  o f  g1 ,601.67  f rom Rooseve l l
Savings Bank, account JfgI32B93 was not credited to pet i t ioners
as  a  source  o f  funds .  sa id  w i thdrawal  c losed the  account .

(e )  The February  14 ,  1975 w i rhdrawal  o f  92 ,000.00  f rom
Terrace, account t l36866 was not credited to pet i t ioners as
a source of funds.

( f )  The Ju ly  25 ,1975 w i thdrawal  o f  g3 ,119.30  f rom Ter race ,
account #100770 was credited to pet i t ioner as a source of
funds. Said withdrawal closed the account.

21, Pet i t ioner al leged that al l  of  the aforestated withdrawals were used

to pay cash l iv ing expenses.

22. 0f the aforestated withdrawals, three were made on July 25, 1975 and

each resulted in the closing of an account.  The total  of  the withdrawals on

sa id  da te  was $71382.22 .  The Aud i t  D iv is ion  a l lowed the  w i thdrawal  o f  $3 ,119.30

as  a  source  o f  funds  s ince  pe t i t ioner  es tab l i shed tha t  $3 ,000.00  o f  sa id

withdrawal was used to purchase a bank tel ler 's check for the purpose noted in

Finding of Fact "26" ,  infra. The remaining two withdrawals were not al lowed on

the basis that the substant ial  total  withdrawn on the same date indicates a

Iarge purchase or expenditure rather than for use as payrnent of l iv ing expenses

23. In computing the addit ional funds required of $23,380.00 the Audit

D iv is ion  es t imated  cash l i v ing  expenses  to  be  $13r000.00 ,  computed as  fo l lows:

$  2 ,500 .00

5  , 040 .00
2 ,000 .00
2 ,000 .00
2 ,000 .00

sl3J4a,-801
24. 0n Audit ,  pet i t ioner est imated his cash l iv ing expenses to be approxi-

mate ly  $11 '500.00 .  However ,  aL  the  hear ing  he ld  here in ,  pe t i t ioner  tes t i f ied

Vacat ion
Food

Husband$4x5=920x52
At  Home (4 people)  gS0 x 50

Entertainment

$1 ,040 .00
4 ,000  . 00

Clothing
Misce l laneous -  Newspapers ,  Barber ,  T ranspor ta t ion

ESTIMATED CASH TIVING EXPENSES

Said  amount  was rounded to  $13,000.00 .
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that the est imate he gave at the audit  was for 1979 (the year the audit  was

conducted) rather than for 1975, the year at issue.

25. No evidence, other than pet i t ioner 's test imony, was introduced to

establ ish that the Audit .  Divis ionrs est imate of cash l iv ing expenses was

improper or erroneous.

26 .  Pet i t ioner  owned a  por t ion  o f  the  s tock  in  Swordsman,  Inc . ,  a  corpora-

t ion which owned a vacant lot  in New Jersey. Pursuant to the Audit  Divis ion,

each year  pe t i t ioner  cont r ibu ted  be tween $6 ,000.00  and $7 ,000.00  to  the  corpora-

t ion to cover his share of the real estate taxes. During the audit ,  pet i t ioner

es t .ab l i shed the  payment  o f  $3 ,000.00  to  Swordsman,  Inc .  in  1975 by  check .  The

ba lance o f  $4 ,000.00  was charged to  pe t . i t . ioner  as  an  add i t iona l  cash requ i rement .

27. Pet i t ioner claimed that the total  yearly real  esLate tax for Swordsman,

fnc .  was  approx imat .e ly  $71000.00  and tha t  sa id  to ta l  was  pa id  by  bo th  h im and

his "partner".  Pet i t ioner submiLt.ed copies of two checks wri t ten by an individual

who he purported was his "partner".  Both checks, which were dated in JuIy

1975 '  were  pa id  to  the  order  o f  Swordsman,  Inc .  and to ta led  $3 ,500.00 .  Pet i t ioner

contended that these checks represenLed his I 'partner 's" share of the real

es ta te  tax .

28. Subsequent to the hearing pet i t ioner submitted a Statement from the

New Jersey  tax  au thor i t ies  wh ich  ind ica ted  tha t  a  to ta l  o f  $6 ,195.12  had been

pa id  on  b lock  77 ,  Io ts  4c  and 5d  dur ing  1975.  A l though the  s ta temenL was

addressed to pet i t ioner,  i t  d id not show who paid the tax, whether the amount

stated was the total  tax for the vear or whether i t  in fact was relat ive to the

property held by Swordsman, Inc.
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CONCIUSIONS OF tAW

A.  ThaL the  de f ic iency  asser ted  fo r  1976 is  hereby  sus ta ined,  as  such was

conceded by  pe t i t ioners .

B. That pet i t ioners have fai led to sustain their  burden of proof,  required

pursuant to sect ion 689(e) of the Tax Law, to show that they are properly

ent i t led to great.er deduct ions for contr ibuLions and medical insurance than

those al lowed on audit .  Accordingly,  the adjustments to said deduct ions are

hereby sustained.

C. That pet i t ioner lacked a prof i t  mot ive in his rental  of  the apartment

at 7146 East 27th Street,  Brooklyn, New York to his mother- in-Iaw and sister- in-Iaw

for an amount less than the fair  rental  value. Therefore, s ince the loss

sustained on said rental  was personal in nature, the adjustment disal lowing

such loss  is  sus ta ined.

D. That pet i t ioner has fai led to sustain his burden of proof,  required

pursuant to sect ion 689(e) of the Tax Law, to show that he is properly ent i t led

to  a  cap i ta l  loss  in  1975.  Accord ing ly ,  the  ad jus tment  d isa l low ing  pe t i t ioners '

c la imed cap i ta l  loss  o f  $1r000.00  is  hereby  sus ta ined.

E. That the check for $2 ,386.25 received by Pasqua Spinel l i  f rom Prudent ial

Insurance Co. should properly be considered as an addit ional source of funds in

the cash avai labi l i ty analysis prepared by the AudiL Divis ion. Accordingly,

the addit ional cash requirements as computed is to be reduced by said amount.

(See F ind ing  o f  FacL "16"  supra) .

F. That in computing pet i t ionersr addit ional cash requirements, the

fol lowing savings account withdrawals are to be properly considered as addit ional

sources  o f  funds :
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DATE

May  9 ,  1975
January 14, L975
February 14, 7975

TOTAL

- 10-

ACCoUNT

Terrace #36866
Terrace 1f36865
Terrace $36866

WITI{DMWAI

$2 ,000  . 00
$7  , 243 .25
$2 ,000  . 00
s5.243.25

Accordingly,  the addit . ional cash requirements as computed is to be reduced by

t h i s  a m o u n t .  ( S e e  F i n d i n g s  o f  F a c t t r l T t ' ,  " 1 9 "  a n d  " 2 0 t t ,  s u p r a ) .

G. That pet i t ioner has fai led to sustain his burden of proof to show

where in  t .he  cash l i v ing  expenses  o f  $13,000.00 ,  as  es t imated  by  the  Aud i t

Divis ion, was improper or erroneous. Accordingly,  said est imate is hereby

deemed cor rec t .

H.  That  the  add i t iona l  cash requ i rement  o f  $4 ,000.00  charged to  pe t i t ioner

cash payments to Swordsman, Inc. is deemed correct s ince pet i t ioner fai led

properly show wherein such amount charged was erroneous.

I .  That the pet i t ion of Frederick Spinel l i  and Pasqua Spinel l i  is granted

the extent provided in Conclusions of Law t tE" and "F",  supra, and except as

granted ,  sa id  pe t i t ion  is ,  in  a l l  o ther  respec ts ,  den ied .

J. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency dated January 25, 1980 to be consistent with the decision rendered

for

to

to

s o

here in .

DATED: Albany, New York

MAR 21.1984
STATB TAX COMMISSION

PRXSIDENT


