
STATE OF NEW YORK

STATE ?AX COMMISSION

In the Matter of the pet i t ion
o f

Harvey M. & Ruth A. Spear

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of personal Income
Tax under Art ic le 22 of the Tax Law for the year
r97 4.

AT'FIDAVIT OF MAILING

State of New York

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that.  he is over 18 years of age, and that on the
20th day of January, L984, he served the within not ice of Decision by cert i f ied
mai l  upon Harvey M. & Ruth A. Spear,  the pet i t ioners in the within proceeding,
by enclosing a true copy thereof in a securery sealed postpaid wrapper
addressed as  fo l lows:

Harvey M. & Ruth A. Spear
One WaIl St. - Rn. 2125
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this

Authorized to administer oaths

20th day of January, 7984

ursuant to w  s e c t i o n  1 7 4
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 20, 7984

Harvey M. & Ruth A. Spear
One WaIl St. - Rm. 2125
New York, NY 10005

D e a r  M r .  &  M r s .  S p e a r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Cornmission may be inst i tuted only under
Art ic le 7B of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / f9,  State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Tax ing  Bureau 's  Representa t ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet, i t ion :

o f :

HARVEY M. SPEAR and RUTH A. SPEAR : DECISION

for Redeterminat ion of a Def ic iency or for :
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year L974. :

Pet l t ioners, Harvey M. Spear and Ruth A. Spear,  One Wall  Street,  Room

2125, New York, New York 10005, f i led a pet i t ion for redeterninat ion of a

defl-ciency or for refund of personal income tax underr Article 22 of the Tax Law

for the yeat 1974 (Fl le No. 32840)

A sma1l cLaims hearing was held before Allen Carplowaith, Ilearing Officer'

at  the off ices of the State Tax Cornnission, Two Worl .d Trade Center,  New York,

New York ,  on  May 10 ,  1983 a t  1 :15  P.M. ,  w i th  a l l  b r l .e fs  to  be  subn i t ted  by

May 17, 1983. Pet i t ioner Harvey M. Spear appeared t ,ro se. The Audit  Divls ion

appeared by John P. Dugan, Esq. (Paul Lefebvre, Esq.,  of  counsel) .

ISSUES

I. Whether pet l t lonersr 1974 return was t inel-y f t led.

II. lJhether the Audit Dlvision properly ass€rt€:d penalties under Tax Law

s e c t i . o n s  6 8 5 ( a )  ( 1 ) ,  6 8 5 ( a )  ( 2 )  a n d  6 8 5 ( a )  ( 3 ) .

FINDINGS OF FACT

1. Petit ioner l larvey M. Spear fiLed tri lo successive applicatlons for

extension of  t ime to f l le  h is  1974 New York State in .come tax return.  Such

applicatLons were granted and ultimately extended his time to fi le untf-l

Augus t  15 ,  L975 .
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2. Based on the grant ing of said appl lcat ions, pet i t ioners, I larvey M.

Spear and Ruth A. Spear filed a joint 1974 New York State Income Tax Resident

Return. Such return, whLch was dated by pet i t ioners August 15, L975' was not

received by the Department of Taxation and Finance until August 18, 1975. The

envelope in which the return nas nraiLed bore a postage meter stamped date of

August 15, 1975 in addit ion to a Unlted States post of f ice cancel l -at lon date of

August  16 ,  L975.

3. On October 31, 1975 the Audit  Dlvis lon lssued a Not lce and Demand to

pet i t ioners whereon addit lonal tax of $2,7O5.13 was assessed based on a computa-

tional error made on petitioners r return. Addltlonally, tnterest and penalties

\^rere assessed. The penalt ies, total lng $146.87, were assessed pursuant to

sec t ions  685(a) (1 )  and 685(a) (2 )  o t  the  Tax  Law fo r  fa i lu re  to  t ine ly  f l le  the

return and failure to pay the tax determined to be due respectl-vely.

4. Slnce pet i t ioners fal led to pay the assessment pursuant to the Not ice

and Demand, the Department issued a narrant on January 12, L979 fot the addltlonal

tax  due o f  $2 ,705.13  p lus  pena l ty  and ln te res t  o f  $1 ,580.08 ,  fo r  a  to ta l -  due o f

i4,285.2L. Included in the penalty and interest f igure of $1'580.08 was an

addit ional penalty of $405.60 asserted under sect ion 685(a)(3) of the Tax Law

for failure to pay the tax required to be shown on the return. Such penalty

was asserted since petitioners did not pay the Notice and Demand within the ten

day period prescr lbed.

5. On May 8, 1979, pet i t ioners paid the total  tax, penalty and lnterest

due of $4,285.21 pursuant to the aforestated warrant.

6. On August 29, 1979 pet i t ioners f i led a clalm for refund of penalt ies

and interest of  $11715.85. Such amount,  pursuant to sald claim, conslsted of

the $11580.08 as stated on the warrant,  plus an amount of $135.77. The record
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herein ls voi .d of information concerning the $135.77 clain.  Further,  the Audit

Division has no record of such payment belng made by petitioners.

7. On March 6, 1980 the Audit  Divis ion lssued a Not lce of Dlsal lowance to

petitioners wherein they were advised that their claim had been disal-lowed in

ful l .  The reason stated for disal lowing said claim was that " the U.S. Post

0ffice postnark is the controll-ing date and you dld not fil-e your return withln

the prescr ibed t ime period granted by the extent ion." On June 30, 1980 a

Formal Noti-ce of Disallotrance was mailed to the petitloners pursuant to section

689(c) of the Tax Law.

8. Pet l t ioners conceded the interest issue, however;  they contended that

the penalt ies nere lmproperly assessed.

9. Pet l t loner Harvey M. Spear al leged that on August 15, 1975 he machine-

dated the envelope containing his return at hls New York off ice, had his wife

slgn the return that evenlng, and then deposited l-t in the nailbox at the East

Ilampton Post Office that same evening. He claimed that since the envelope

containing the return was deposlted l-n the mail within the prescribed period

his return was t lmely f l led.

10. Petitioners alleged that the penal-ty imposed under Tax Law section

685(a)(3) was lmproper.  They claimed that pr lor to the issuance of the Not ice

and Demand, they were issued a Not,ice of DeficLency for the additional tax

resulting from the computational error together with the penalties asserted for

late f i l ing. They further claimed that they then f iLed a protest with respect

to said penalties asserted. Accordingly, they contended that they did not pay

the Notice and Denand since the matter rras under protest.

11. The record herein shows no indicat ion of ei ther a Not ice of Def lc iency

being issued, or a protest f i ledr pr ior to pet i t ioners'  receipt of  the Not lce



-4-

and Demand. Although petit ioner Harvey M. Spear was given time to submit a

copy of  the a l leged Not ice of  Def ic iency,  he fa l led to do so.

CONCLUSIONS OF LAW

A. That if any return required to be filed on or before a prescribed date

is,  af ter such date, del ivered by the Unlted States nal l  to the off ice with

which such return is required to be f i led, the date of the United States

postmark stamped on the envelope sha11 be deemed to be the date of dellvery.

This subsection sha1l apply only if the postmark date fal1s wlthin the

prescribed period for the fiLing of such document incl-uding any extensions

granted for such f i l ing (sect ion 691(a) of the Tax Law).

B. That since the return was delivered after the extended due date and

the postmark date did not fall wlthin the extended period for fil ing the

return, the 1974 return of pet l t ioners Harvey M. Spear and Ruth A. Spear

was not timely filed within the meaning and lntent of section 691(a) of the Tax

Law. Accordingly,  the penalt ies asserted under Tax Law sect ions 685(a) (1) and

085(a) (2) were properly lmposed.

C. That pet i t ioners have fai led to sustain thelr  burden of proof,  requlred

pursuant to section 689(e) of the Tax Law, to show that the penalty inposed

under sect lon 685(a)(3) of the Tax Law was improper or erroneous. Accordingly,

said penalty ls hereby sustalned.

D. That the petiti-on of Harvey lt. Spear anrl Ruth A. Spear Ls denied and

the Formal Not ice of Dlsal lowance dated June 30, 1980 is hereby sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JAN 2 0 1984


