
STATE OF NEI.J YORK

STATE TAX COMMISSION

tter o the Pet i t ion
o f

Richard H. & Dorothy E. Sommer

for Redeterminat ion of a Def ic iency or Revision
of a Deterninat ion or Refund of Personal Income
Tax under Article 22 of the Tax law for the Year
1974.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
9th day of July,  1984.

AFTIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said vrrapper is the last known address

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
9th day of July,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Richard H. & Dorothy B. Sommer, the pet i t ioners in the within
proceeding, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Richard H. & Dorothy E. Sornmer
c/o Kir l in,  Canpbel l  & Keat ing
120 Broadway
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

t o a
to Tax



STATE OF

STATE TAX

IIBW YORK

COMMISSION

Richard H. & Dorothy E. Sonmer

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Personal Income
Tax under Article 22 of the Tax law for the Year
197 4.

AFFIDAVIT OF MAITING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of Ju1y, 1984, he served the within notice of Decision by cert i f ied
mail upon Kathleen M. Daniels, the representative of the petit ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper  addressed as fo l lows:

Kathleen M. Daniels
Kir l in, Campbell & Keating
120 Broadway
New York, Nf 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent furLher says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petit ioner.

Sworn to before me this
9th day of  JuIy ,  1984.

t o a ster oaths

Matter of the
o f

pursuant to Tax law sec t ion  774



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 9, L984

Richard H. & Dorothy E. Sommer
c/o Kir l in, Campbell & Keating
120 Broadway
New York, NY 10005

Dear  Mr .  &  Mrs .  Sommer :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right
Pursuant to section(s) 690 of the
adverse decision by the State Tax
Article 78 of the Civi l  Practice
Supreme Court of the State of New
date of  th is  not ice.

of review aL the administrat ive level.
Tax Law, a proceeding in court  to review an
Comrnission may be instituted only under

Lar+ and Ru1es, and must be comnenced in the
York, Albany County, within 4 months from the

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building il9, State Campus
Albany, New York L2227
Phone /l (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representat ive
Kathleen M. Daniels
Kir l in, Campbell & Keating
120 Broadway
New York, NY 10005
Taxing Bureau's Representative



STATE OF NEI,f YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

RICHARD H. and DOR0TIIY E. SOnmR

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax law for the Year 1974.

DECISION

Peti t ioners, Richard H. and Dorothy E. Sommer, L83 Cooper Avenue, Upper

Montclair ,  New Jersey 07043, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

year  1974.  (F i le  No.  24080)

A formal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Cornmission, Two World Trade Center,  New York, New York

on May 19 ,  198L a t  11 :20  A.M.  Pet i t ioners  appeared by  K i r l in ,  Campbe l l  &

Keat ing ,  Esqs . ,  (Kath leen M.  Dan ie1s ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by  Ra lph  J .  Vecch io ,  Esq. ,  (Samuel  Freund,  Esq. ,  o f  counse l ) .

ISSUES

I. l ,Jhether petit ioners are precluded from allocating income from the

partnership of Kir l in, Campbell & Keating.

II.  Whether petit ionerst claim for refund is barred by the statute of

I imi ta t ions.

FINDINGS OF FACT

1, 0n February 1, 1978, the Audit Divison issued

Changes against petit ioners, Richard H. and Dorothy E.

of Audit Changes contained Lhe following explanation:

a Statement of Audit

Sommer. The Statement
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"As a result  of  a f ie ld audit  of  l larch 24, 7977 by the New
York Distr ict  Off ice for the partnership of Kir I in,  Campbel l
and Keat ing your distr ibut ive share of the partnership
a d j u s t m e n t  i s  $ 5 8 8 . 0 8 .

Unincorporated business taxes imposed by New York City are
not deduct ible in determining personal income tax. 0n your
personal income tax return you fai led to increase your
Federa l  income by  the  amount  o f  $1 ,058.82  wh ich  represents
your share of New York City unincorporated business Lax
deduct ion taken on the partnership return of Kir l in,
Campbel l  and Keat ing.

Audit Adjustment
UBT Adjustment
Total addit ional income

PERSONAI INCOME TAX DI]E AT 15%

$ sBB.  oB
1  ,058  .  B2

$L ,646 .90

2.  0n  Apr i l  4 ,  1978 the  Aud i t  D iv is ion  issued a

$247 .04 "

t imely Notice of Deficiency,

and on July 3, 1978 the pet i t ioners f i led a t imely pet i t ion.

3. The only remaining issue in this pet i t ion is whether income of $31660.95,

cons idered by  pe t i t ioners  to  be  the i r  L /ash ing ton ,  D.C.  source  income,  i s

properly taxable by New York State. The other issues relat ing to a partnership

audit  adjustment and an unincorporated business tax adjustment were sett led at

a pre-hearing conference on February 26, 7979.

4. The $31660.95 represents the sum by which pet i t ioner Richard H. Sommer

asserts he overstated his distr ibut i -ve share of New York partnership income

from his law f i rm on his 1974 New York State IT-203 tax return.

5. During the taxable year I974 pet i t ioners were residents of New Jersey,

residing at 183 Cooper Avenue, Upper Montclair ,  New Jersey A7043. Pet i t ioner

Richard H. Sommer is a lar+yer and a partner in the law f i rm of Kir l in,  Campbel l

& Keat ing which has off ices both in New York City and in i r /ashington, D.C. The

hlashington Off ice was located at the Faragut Bui lding, 900 17th Street,  N.W.

and consisted of both employees and partners.
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6. I t  is asserted the f i rm of Kir l in,  Campbel l  & Keat ing kept i ts records

in such a way that i t .s income and expenses could be al located between i ts

Washington Off ice and i ts New York Off ice and that such an al locat ion was

prepared by i ts accountant.s,  Haskins & Sel ls (now known as Deloi t te Haskins &

Sel ls),  in connect ion with the New York City income and unincorporated business

tax for the year 1974. A copy of the New York City partnership return of

Kir l in,  Canpbel l  & Keat ing was introduced in evidence in Lhis proceeding as

pet i t ionersr Exhibi t  1.  0n the last page of that Exhibi t  there is an al locat ion

schedule which shows an al locat ion of incone and expenses between New York

State and outside New York State. The al locat ion percentage for New York State

income appl icable to pet i t ioners was derived by dividing New York ordinary

income by total  ordinary income result ing in an al locat ion percentage of

79.6793'/ , .  I t  is based upon this al locat ion that pet i t ioners contend that they

should be ent i t led to al locate income between New York State and Washington,

D.C.  under  Sec t ion  637 o f  the  Tax  law.  Pet i t ioners  d id  no t  f i l e  a  c la im fo r

refund for 1974.

7. Counsel for the Audit  Divis ion maintained that in order for pet i t ioners

to al locate, the partnership had to al locate each i tem of income and expense to

each partner and without such al locat ion being made pet i t ioners have no r ight

to  a l loca te .

B. The 1974 New York State Partnership Return for Kir l in,  Carnpbel l  &

Keating was not put in evidence.

CONCI,USIONS OF I,AW

A. That the New York adjusted gross income of a nonresident partner shal l

include his distr ibut ive share of al l  i tems of partnership income, gain, Ioss

and deduct ion enter ing into his federal  adjusted gross income to the extent
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such i tems are derived from or connected with New York State sources'  (secl ion

637(a) of the Tax Law and 20 NYCRR 734.1").

B. That.  pet i t ioners Richard and Dorothy Sommer are ent i t led to al locate

pet i t ioner Richard Somnerrs federal  distr ibut ive share of partnership income.

The New York City unincorporated business tax return for 7974 and the al locat ion

schedule at. tached thereto (Finding of Fact.  "6" supra) conLain suff ic ient

information so as to compute a business al locat ion percentage (see Matter of

M c C a u l e y  v .  S t a t e  T a x  C o m m i s s i o n ,  6 7  A . D . 2 d  5 1 ) .

C. That the al locat ion percentage computed by pet i t ioners of 79.6793% is

without meri t  because i t  only considers ordinary income and not other i tems of

partnership income and deduct ion. Therefore, peLit ioner Richard Sommer must

al locate his federal  distr ibut ive share of partnership income on the basis of a

ratio, the numerator of which represents partnership income from New York

sources and the denominator of which represents parLnership income from sources

within and without New York State. The partnership al locat ion percentage is to

be computed as fol lows:

0rdinary Income
Paynrents to Partnersl
Addit ional First  -  Year Depreciat ion
Dividends
N.Y.C.  Un incorpora ted  Bus iness  Tax
Interest on U.S. Government Bonds

1 
Ia should be noted that pursuant to

law no deduct ion is al lowed for amounts
serv ices  or  fo r  use  o f  cap i ta l .

FEDBRAT
$r,g2s75E.zr

762,7oo.oo
(  1 ,991 .58 )

500 .00
34 ,41  1  . 55

NEW YORK STATE
$1;Os6;1r5.lE-

721  , 950 .  00
(  1 ,991 .58 )

500 .00
34 ,41  1  .  55

(  s ,s61 .56) (  9 ,561 .56 )
s2  .  111  .576  .62 LLS0r*424-19

New York Source Income 78A7424.79 
=

Total source Income n1151e:62 s5.3142%

D. That the Audit  Divis ion is directed to recompute pet i t ioner Richard

Sommer's distr ibut ive share of New York income by mult iply ing his federal

sec t ion  706(3)  o f  Ar t i c le  23  o f  the  Tax
paid or incurred to a partner for



distr ibut ive share of partnership

a l loca t ion  percentage o f  85 .3% as

Kir l in,  Campbel l  & Keat ing by the

Conclusion of Law t 'C" supra,

resulting in an overpa)rment of tax.

E. That sect ion 687, subdivis ion ( f)  of  the Tax law empowers the State

Tax Commission to determine that an individual taxpayer has made an overpa5nnent

of income taxes, as fol lows:

I 'Effect of  pet i t ion to tax commission. --  I f  a not ice of def ic iency for a
taxable year has been mailed to the taxpayer under section six hundred
eighty-one and if the taxpayer files a timely petition with the tax
commission under secLion six hundred eighty-nine, it may determine that
the taxpayer has made an overpayment for such year (whether or not it also
determines a def ic iency for such year).  No separaLe claim for credit  or
refund for such year shal l  be f i ted, and no credit  or refund for such year
shal l  be al lowed or made, except --

(1) as to overpayments determined by a decision of the tax commission
which  has  become f ina l ;  .  .  . " .

Subdivis ion (g) of said sect ion provides, in relevant part :

"limit on amount of credit or refund The amount of overpaJnnent
determined under subsect ion ( f)  shaII ,  when the decision of the tax
commission has become f inal ,  be credited or refunded in accordance with
subsect ion (a) of sect ion six hundred eighty-six and shal l  not exceed the
amount of tax which the tax commission determines as part  of  i ts decision
was pa id  - -

:l :l :t

(2) within the period which would be appl icable under subsect ions (a),  (b)
or (c),  i f  on the date of the mai l ing of the not ice of def ic iency a claim
had been filed (whether or not filed) stating the grounds upon which the
tax commission f inds that there is an overpaSrment. ' r

F. That in response to the Not ice of Def ic iency, pet. i t ioners t imely f i led

a pet i t ion, thereby suspending their  r ight to f i le a claim for refund. This

Commission, however, may determine that petitioners have made an overpayment

for the year aL issue, whether or not i t  a lso determines a def ic iency for such

year .  Tax  Law sec t ion  687( f ) .

- 5 -

income from

mentioned in
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That had pet i t ioners f i led a claim for credit  or refund on the date of

the mai l ing of the Not ice of Def ic iency the claim would have been t imely.  See

Mat.ter of  Peter W. Liu and Lydia W. Liu, State Tax Comnission, November 27, 1981;

Matter of lamonte Kennedy and Valerie Kennedy, State Tax Commission, January 9,

1981 [TSB-H-81(53)I ] .  See also Manue1 M. Koufman and Charlot te Koufman, 36

T.C.M.  936,  wh ich  d iscusses  fn t .e rna l  Revenue Code sec t ion  6512(b) ,  f rom wh ich

Tax Law sect ion 687(t)  and (g) are derived.

G. That pet i t ioners'  overpayment for the year at issue is not in excess

of the amount of taxes they paid for such year and therefore is within the

l i rr iLat ions set forth in sect ion 687, subdivis ion (g) of the Tax traw.

H. That pet i t ioners are ent i t led to a refund for L974 based on the

decision rendered herein.

DATED: Albany, New York

JUL 0 e 1984
STATE TAX COMMISSION

PRXSIDENT


