
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Philip Sinon

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York City Personal
Income Tax under Chapter 46, Title T of the
A&ninistrat ive Code of the Citv of New York for
the  Year  1977.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
31st day of July,  1984.

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Stat.e Tax Commission, that he is over 18 years of age, and that on the
31st day of July, 1984, he served the within notice of Decision by cert i f ied
mail upon Phil ip Simon, the petit , ioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Phil ip Simon
188-15C 71 Crescent
Fresh Meadows,  NY 11365

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

AFFIDAVIT OF MAII.ING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

r o ai ized Lo
pursuant to Tax Laiv sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 31, 1984

Philip $irnon
188-15C 71 Crescent
Fresh Meadows, ![Y 11365

Dear Mr. Simon:

Please take uotice of the Decision of the State Tax Comisslon enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 690 & 1312 of tbe Tax Law and Chapter 46, Title T of
the Administrat.ive Code of the City of New York, a proceeding in court to
revlew an adverse decision by the $tate Tax Comnission nay be instituted only
under Article 78 of the Civil Pract.ice Law and Rules, and must be commenced in
the Suprene Court of the $tate of New York, Albany County, within 4 nonths fron
the dat.e of this notice.

Inquiries coacerning the cotrputation of tax due or refund allor+ed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finaace
lar* Bureau - Litigation Unit
Building /f9, State Canpus
Albany, New York 12227
Phone # (518) 457-207a

Very truly yours,

STATE TAI( COMI{ISSION

cc: Taxing Bureauts Representative



STATE OF NEW YORK

STATE TAX COU}fiSSION

In the Matter of the Petition

o f

PHITIP SIMON

for Redetermination of a Deficiency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law aad New York
City Personal fncone Tax under Chapter 46,
Title T of the Administrative Code of the Citv
of New York for the Year 1977.

DECISION

Petit ioner, Phil ip Sinon, 188-15C 71st Crescent, Fresh Meadows, New York

11365, filed a petition for redeteruriaation of a deficieacy or for refund of

New York State personal incone tax under Article 22 of the Tax traw and llew York

City personal income tax under Chapter 46, Title T of the Adninistrative Code

of the City of New York for the year t977 (Fi le No. 33867).

A srnall  claims hearing was held before Allen Caplowaith, Hearing Off icer,

at the offices of the State Tax Commission, Two l{orld Trade Center, New York,

New York, on January 9, 1984 at 1:15 P.M. Petit ioner appeared pro. se. The

Audit Division appeared by John P. Dugan, Esq. ( l l i l l ian Fox, Esq., of counsel).

ISSIIE

l{hether, during the year 7977, petitioner rdas domiciled in New York and

either maintained a permanent place of abode io New York, maintaiaed no permanent

place of abode elsewhere, or speat in tbe aggregate nore than 30 days in New

Yorkt and was thus a resident individual under Tax law section 605(a)(1) and

section T46-105.0(a)(f) of the Adninistrative Code of the City of Nell  York.
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FINDING$ Otr'FACT

1. Phil ip Simon (hereinafter petit ioner) and his wife, Mil l icent Simon,

timely filed separate New York State income tax resident returns (with New York

City personal incone tax) on form IT-20U208 for the year 1977. The address

used on said return was 188-15C 7lst Crescent, Fresh Meadows, New York 11365.

There was no direct indication on such return that petitioner was claiming a

change of residence during said yeari however, he did claim an adjustment to

income of $91308.00, which represented his salary earned in the state of

Florida during the portion of 1977 in which he is purported to have been a

resident of said state. Analysis of petit ioner's Wage and Tax Statement shows

his  employer ,  S & B Management  Co. ,  Inc.  (d lb /a Beefsteak Char l ie 's) ,  230 Park

Avenue, New York City, reported his wages for federal purposes as $251502.72

and for New York State and City purposes as $16,195.13. The dlfference in the

amounts repor ted is  $9,307.59.

2. 0n December 30, 1980, the Audit Division issued a Statement of Audit

Changes to petitioner wherein his New York State and City taxable incomes were

increased by $9,308.00,  based on the explanat ior ,  " [ tJhe s tar t ing point  for

computing the New York tax l iabi l i ty is Federal adjusted gross income."

Accordingly, the aforestated adjustment was computed as fol lows:

Federal Gross fncome reported
Total N.Y. Income reported
Adjustment

3. Based on the above, a Notice of Deficiency was issued against petit ioner

on Apri l  1 '  1981 assert ing addit ional New York State personal income tax of

$1,005.39,  addi t ional  New York c i ty  personal  income tax of  $304.71,  p lus

in te res t .  o f  $327 .00 ,  f o r  a  toLa l  due  o f  91 ,637 .10 .

$31 ,078 .00
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4. Petit ioner al leged that he changed his donici le and residence fron Nev

York to the Slate of Florida during the latter part of July, 1977.

5. Prior to July, 1977, petit ioner secured enploynent as a chef with

Beefsteak Charl ie's restaurant branch in levittown, f,ong Island, New York.

Prior to such employrnent, he had been employed as a chef with a different

unrelated restaurant, He contended that he originally sought employment with

Beefsteak Charl ie's with the hope thal he would be granted a transfer to i ts

Florida branch. The record does not disclose the date petit.ioner comnenced his

enployment with Beefsteak Charl ie's.

6. In the latter part of July, 1971, petit ioner lras granted a transfer to

Beefsteak Charl ie's branch restaurant in Nortb Uiami Beach, Florida.

1. Petitioner remained in Florida uutil January, 1978, at which tine he

was re-transferred back to New York. He contended that his transfer to Florida

$as permanent in nature and his re-transfer back to New York was at the request

of his employer and due to unforeseen business circumstances. He submitted a

letter from the Executive Vice President. of Beefsteak Charl ie's, dated March 16,

1981, wherein i t  was stated that:

'rHr. Phil  Simon was transferred from long Ieland to Florida on a
permanent basis in July, 1977. Due to business reasons and certain
circumstances, Mr. Simon was re-transferred back to New York in
January, 1978. The Conpany paid Mr. Simon's relocation expenses in
both cases, and as a result of the transfer to Florida, Mr. Simon had
to give up his lease and apartnent in Queens.rt

8. Beefsteak Charl ie's branch in NorLh Hiami Beach, Florida was located

the Ramada Inn motel. Petitioner lived in said motel during his entire stay

Flor ida.

9, During petit ioner's stay in Florida, his wife and son, who was approxi-

mately 20 years old at the t ime, continued to reside in their Fresh Meadows,

1n

in
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I'Iew York apartment. Petitioner contended that his wife and son remained in New

York due to the i l lness and death of two of her relatives.

10. Petit ioner al leged that the lease on the Fresh Meadows apartnent

expired the end of February, 1978 and that such lease hras not previously

renewed since his family had intentions of joining him in Florida upon erpiration

of the lease. Petit ioner is currently residing at the same address in Fresh

Meadows.

11.. $lhile in Florida, petitioner continued to maintain his New York bank

accounts and New York driverrs l icense. II is wil l  was not changed to show

Florida as the situs of probate.

72. Petit ioner did not f i le a declaration of domici le with the Florida

authorit ies, When questioned as to what steps he had taken to establish

domicile in Florida, he responded that, he "hadn't planned doing anything until

his family came do\,vn".

13. During the period pet"i t ioner was l iving in Florida, he spent one day

in New York.

!4. Petit ioner terminated his employment with Beefsteak Charl iets approxi-

mately six months after his return to New York.

CONCLUSIONS OF TAW

A. That a domicile once established continues un"til the person in question

moves to a new location with the bona fide intention of making his fixed and

pernanent houre there. No change of domicile results from a removal to a new

location if the intention is to remain there only for a linited time; this rule

applies even though the individual may have sold or disposed of his forner

home. The burden is upon any person asserting a change of domicile to show

that the nece$sary intention existed. In detennining an individual 's intention
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in this regard, his declarations wil l  be given due weight, but they wil l  not be

conclus ive i f  they are contradic ted by h is  conduct  [20 NycRR r02.2(d)(2) ] .

B. That to change one's domicile there must be an intent to make the new

location a f ixed and permanent home, coupled with an actual acquisit ion of a

residence in the new locali ty. The evidence to establish the requisite intention

to effect a change of domici le must be clear and convincing. (Klein v. State Tax

comm. ,  55  A .D .2d  982 ;  a f f ' d . ,  43  N .Y .2d  812 ;  Bod f i sh  v .  Ga l lman ,  50  A .D .zd  457 ) .

C. That pet. i t ioner was domici led in the State and City of New York for

the  en t i re  year  1977.

D .  T h a t  s e c r i o n  6 0 5 ( a ) ( t )  o f  r h e  T a x  L a w  a n d  s e c r i o n  T 4 6 - 1 0 5 . 0 ( a ) ( 1 )  o f

the Administrat ive Code of the City of New York provide that a resident individual

means an individual who is domici led in the State andlor City of New York,

unless he maintains no permanent place of abode in the State and/or City,

maintains a permanent place of abode elsewhere, and spends in the aggregate not

more than thir ty days of the taxabre year in the state and/or ci ty.

E. That pet i t ioner has fai led to sat isfy the requirements specif ied under

sec t ion  605(a) (1 )  o f  the  Tax  Law and sec t ion  T46-105.0(a) (1 )  o f  the  Admin is t ra t i ve

Code of the City of New York. Accordingly,  he was a resident individual of  the

State and City of New York for the ent ire year 1977.

F. That the pet i t ion of Phi l ip Simon is denied and the Not ice of Def ic iency

dated  Apr i l  1 ,  1981 is  sus ta ined,  together  w i th  such add i t iona l  in te res t  as  may

be lawfu1ly owing.

DATED: Albany, New York STATE TAX

z___po

couurssr0N

JUL 3 1 1984 aU^-ALAAb


