
State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Abe & Al ice Siegel,  the pet i t ioner in the within proceeding, by
enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed
a s  f o l l o w s :

STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Abe & A l lce  S iege1

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1972 & 7973.  :

Abe & A l ice  S iege l
90 Rainbow Rd.
Massapequa Park, NY I1762

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18th day of January, 1984.

AFFIDAVIT OF MAITING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

Authorized to administer oaths*pri?suarit to Tax



STATE OF NEI,'I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Abe & Al ice Siegel

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art . ic le 22 of the Tax Law for the Years
1 9 7 2  &  1 9 7 3 .

AFFIDAVIT OF MAII,ING

State of New York i

County  o f  A lbany  i  
t " ' t

David Parchuck, being duly sworn, deposes and says that he is an enrployee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 1984, he served the within not ice of Decision by ct :r t i f ied
mai l  upon David Siegel,  the representat ive of the pet i t ioner in the wit .hin
proceeding, by enclosing a true copy thereof in a securely sealed postparid
wrapper  addressed as  fo l lows:

Dav id  S iege l
82  Scudders  lane
Ros lyn  Harbor ,  NY 11576

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
Iast known address

same enclosed in a postpaid properly addressed wrapper: in a
the exclusive care and custody of the United States Postal
State of New York.

further says that the said addressee is the represent.at ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
l8th day of January, 1984.

'-llorized to administer oaths*pursuan to



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, 1984

Abe & Al ice Siegel
90 Rainbow Rd.
Massapequa Park, NY I1762

D e a r  M r .  &  M r s .  S i e g e l :

Please take not ice of the Decision of Lhe State Tax Comnission enclosed
herewi th .

You have now exhausted your right
Pursuant  to  sect ion(s)  690 of  the
adverse decision by the State Tax
Art ic le  78 of  the Civ i l  Pract ice
Supreme Court of the State of New
date of  th is  not ice.

of review at Lhe administrat ive level.
Tax Law, a proceeding in courL to review an
Commission may be inst i tuted only under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMM]SS]ON

cc:  Pet i t ioner 's  Representat ive
David Siegel
82 Scudders Lane
Roslyn Harbor ,  NY 11576
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX CO},IMISSION

In the Matter of the Pet i t ion

o f

ABE SIEGET

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Ar1.i_cl.e 22
of the Tax Law for the Years 1972 and 7973.

DECISION

In the Matter of the Pet i t ion

o f

ATICE SIEGEL

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicLe 22
of the Tax Law for the Years 7972 and 1973.

Pet i t ioners ,  Abe S iege l  and AI ice  S iege l ,  90  Ra inbow Road,  Massapequa

Park ,  New York ,  LL762,  f i led  pe t . i t ions  fo r  redeterminat ion  o f  de f ic ienc ies  or

for refunds of personal income tax under Art ic le 22 of the Tax law for the

years 1972 and 1973 (Fi le Nos .  28336 and 28337).

A consol idat.ed smal l  c laims hearing was held before Al len Caplowaith,

Hearing 0ff icer,  at  the off ices of the State Tax Commission, Two lr tor ld Trade

center ,  New York ,  New York ,  on  May 10 ,  1983 a t  2 :45  P.M.  Pet i t ioners  appeared

by  Dav id  S iege l ,  Esq.  The Aud i t  D iv is ion  appeared by  John P.  Dugan,  Esq.  (PauI

L e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  Idhether pet i t ioner Abe Siege1 is subject to a penalty,  pursuant to

sec t ion  685(g)  o f  the  Tax  law,  as  a  person who w i l l fu t l y  fa i led  to  co l lec t ,
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truthful ly account for and pay over the New York State

from Star Loose leaf Company, Inc.

Apri l  1 to Apri l  30, 1972
May 1 to  May 31,  7972
June 1 to June 30, 1972
June 1 to June 28, L973

TotaI Due

withholding taxes due

I I .  Whether  pe t i t ioner  A l i ce  S iege l  i s  sub jec t  to  a  pena l ty ,  pursuant  to

sec t ion  685(g)  o f  the  Tax  law,  as  a  person who w i l l fu l l y  fa i led  to  co l lec t ,

t ruthful ly account for and pay over the New York State withholding taxes due

from Star loose leaf Company, Inc.

FINDINGS OF tr'ACT

1.  S tar  loose Leaf  Company,  Inc .  ( "S tar " ) ,  165 Duane St ree t ,  New York ,

New York 10013, fai led to pay over the New York State personal income taxes

withheld from the v/ages of i ts employees for the fol lowing periods:

PERIOD AMOI]NT

$ 373 .90
505 .30
4r4 .00

2. 0n December 28, 7973, the Audit  Divis ion issued a Statement of Def ic iency

in conjunct ion with a Not ice of Def ic iency against pet i t ioner Abe SiegeI

wherein a penalty was asserted pursuant to sect ion 085(g) of the Tax Law for an

amount equal to the aforestat.ed New York State withholding taxes due from Star.

Said penalty was asserted on the grounds that pet i t ioner was a person required

to col lect,  t ruthful ly account for and pay over said taxes, and that.  he wi l l fu l ly

fa i led  Lo  do  so .  A  s imi la r  se t  o f  documents  were  issued aga ins t  pe t i t ioner

Al ice Siegel under the same date. The def ic iency asserted therein and the

Audit  Divis ion's grounds for assert ing such def ic iency were ident ical  to those

o f  M r .  S i e g e l .

3 .  Dur ing  the  per iods  a t  i ssue,  pe t i t ioner  Abe S iege l  was  pres ident  o f

Star.  As such, he was responsible for managing and control l ing i ts business

392 .00
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affairs and operat ions. A11 employerrs returns of personal income tax withheld

which were f i led by Star dur ing the periods at issue were signed by Abe Siegel.

4.  Pet i t ioner Abe Siegel did not c laim that he was not a person responsible

for the col lect ion and payrnent of the withholding Laxes at issue. His defense

in this matter \ , ras as fol lows:

a) That New York State had, in effect,  waived i ts r ights and agreed to

be subordinated to payment of the taxes at issue by part ic ipat ing in a Chapter

XI form of bankruptcy of Star and that,  al though suff icent funds were on hand

in the possession of the trustee in bankruptcy pr ior to the Chapter XI,  new

creditors were given pr ior i ty over the pre-exist . ing creditors when a Chapter X

bankruptcy subsequent ly fol lowed, thereby leaving no funds avai lable for

payment of the taxes aL issue herein.

b) That pet i t ioner was denied t 'due process of the law" and was prejudiced

since more than seven (7) years have elapsed between the f i l ing of his pet i t ion

and the grant ing of a pre-hearing conference, his pet i t ion was not acknowledged,

and due to i l l  health,  he was unable to personal ly appear at the hearing.

5. Pet i t ioners were unable to establ ish the date of ei ther the Chapter XI

or the Chapter X bankruptcy.

6 .  Pet i t ioner  A l i ce  S iege l  was  the  t i tu la r  v ice-pres ident  and secre tary

of Star.  Her only dut ies conslsted of rout ine cler ical  work, such as f i l ing.

She was not involved in the management of Star.  Furthermore, she rel inquished

her  o f f i cer  t i t les  on  June 22 ,  7977,  wh ich  was pr io r  to  the  per iods  a t  i ssue

here in .

7. In addit ion to her claim that she was not a person responsible for the

col lect ion and payment of the withholding taxes at issue, pet i t ioner Al ice
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Siegel c laims that the defenses used by Abe Siegel are equal ly appl icable to her

( s e e  F i n d i n g  o f  F a c L  " 4 " ,  s u p r a ) .

8. In the or iginal  pet. i t ions f i led by pet i t ioners, which were received by

the Income Tax Bureau on February 7, 1974, they stated that:

"Suff ic ient funds are on hand in the possesslon of the Trustee
in Bankruptcy of star Loose leaf company, rnc. with which to pay the
c la im assessed aga ins t  the  taxpayer  in  fu l l . "

9.  0n February 13 ,  7974, the fncome Tax Bureau issued let ters to pet i t ioners

wherein i t  acknowtedged receipt of  their  pet i t ions. Such let ters requested

that when f inal  bankruptcy proceedings have been adjudicated, pet i t ioners

should ' radvise this off ice accordingly,  so that any necessary adjustments may

be made". The record herein shows no indicat ion Lhat pet i t ioners have compl ied

with said request and notified the Bureau at the conclusion of the bankruptcy

proceed ings .

CONCIUSIONS OF I,AI,]

A. That the Audit  Divis ion is not required to attempt to col lect unpaid

withholding taxes from a corporat ion, or f rom i ts trustee in bankruptcy, before

imposing on and col lecLing from responsible off icers the penalty imposed by

sec t ion  685(g)  o f  the  Tax  Law.  A l lan  I .  Jacobson,  S ta te  Tax  Commiss ion ,

M a y  2 1 ,  1 9 8 2 .

B. That pet i t ioners were neither prejudiced nor denied due process of the

Iaw. The record clear ly shows that their  pet i t ions were acknowledged and that

the delay in moving forward was caused by their  fai lure to not i fy the Income

Tax Bureau on complet ion of the bankruptcy proceedings.

C. That pet. i t ioner Abe Siegel was a person who wi l l fu l ly fai led to

col lect,  t ruLhful ly account for and pay over the New York State withholding
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taxes of Star for the periods at issue herein; therefore, he is l iable for the

penalty imposed pursuant to sect ion 685(g) of the Tax Law.

D. That the pet i t ion of Abe Siegel is denied and the Not ice of Def ic iency

issued against.  him on December 28, 1973 is hereby sustained.

E.  That  pe t i t ioner  A l i ce  S iege l  was  no t  a  person who w i l l fu l l y  fa i led  to

col lect. ,  t ruthful ly account for and pay over the New York State withholding

taxes of Star for the periods at issue herein.

F. That the pet i t ion of Al ice Siegel is granted and the Not ice of Def ic iency

issued aga ins t  her  on  December  28 ,  1973 is  hereby  cance l led .

DATED: Albany, New York STATE TAX C0MMISSI0N

JAN 1 B 1984
-- .CZfuUtn-.
PRESIDENT

MMISSIONER
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, 1984

Abe & Alice Siegel
90 Rainbow Rd.
Massapequa Park, NY r7762

D e a r  M r .  &  M r s .  S i e g e l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Ru1es, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building //9, State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
David SiegeI
82 Scudders lane
Ros lyn  Harbor ,  NY 11576
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ABE SIEGEI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Years 7972 and 1973.

DECISION

In the Matter of the Pet i t ion

o f

AI.ICE SIXGEI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Years 1972 and 1973.

Pet i t ioners ,  Abe S iege l  and A l ice  S iege l ,  90  Ra inbow Road,  Massapequa

Park, New York, 11162, f i led pet i t ions for redeterminat ion of def ic iencies or

for refunds of personal income Lax under Art ic le 22 of the Tax law for the

years 1972 and 1973 (FiIe Nos . 28336 and 28337).

A consol idated smalI  c laims hearing was held before Al len Caplowaith,

Hearing 0ff icer,  at  the off ices of the State Tax Commission, Two World Trade

Center ,  New York ,  New York ,  on  May 10 ,  1983 a t  2 :45  P.17 .  Pet i t ioners  appeared

by David Siegel,  Esq. The Audit  Divis ion appeared by John P. Dugan, Esq. (Paul

L e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

l{hether petitioner Abe

085(g)  o f  the  Tax  Law,

Siegel is subject to a penalty,  pursuant to

as  a  person who w i l l fu l l y  fa i led  to  co l lec t ,s e c t i o n



- 2 -

truthful ly account for and pay over the New York State withholding taxes due

from Star loose treaf Company, Inc.

I I .  Whether  pe t i t ioner  A l i ce  S iege l  i s  sub jec t  to  a  pena l ty ,  pursuant  to

sec t ion  685(g)  o f  the  Tax  law,  as  a  person who w i l l fu l l y  fa i led  to  co l lec t ,

t ruthful ly account for and pay over the New York State withholding taxes due

from Star Loose leaf Company, Inc.

FINDINGS OF FACT

1.  S tar  loose lea f  Company,  Inc .  ( r 'S ta r " ) ,  165 Duane St ree t ,  New York ,

New York 10013, fai led to pay over the New York State personal income taxes

withheld from the wages of i ts employees for the fol lowing periods:

PERIOD AHOI.]NT

Apri l  1 to Apri l  30, 1972
May 1 to May 31, 7972
June 1 to June 30, 7972
June 1 to June 28, 1973

Total Due

$ 373 .90
505  .30
4M.AA

2.  0n  December  28 ,  7973,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Def ic iency

in conjunct ion with a Not ice of Def ic iency against pet i t ioner Abe Siege1

wherein a penalty was asserted pursuant to sect ion 6S5 (g) of the Tax Law for an

anount equal to the aforestated New York State withholding taxes due from Star.

Said penalty was asserted on the grounds that pet i t ioner was a person required

to col lect,  t ruthful ly account for and pay over said taxes, and that he wi l l fu l ly

fa i led  to  do  so .  A  s imi la r  se t  o f  documents  were  issued aga ins t  pe t i t ioner

Al ice Siegel under the same date. The def ic iency asserted therein and the

Audit  Divis ionrs grounds for assert ing such def ic iency were ident ical  to those

o f  M r .  S i e g e l .

3 .  Dur ing  the  per iods  a t  i ssue,  pe t i t ioner  Abe S iege l  was  pres ident  o f

Star.  As such, he was responsible for managing and control l ing i ts business

392.40
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affairs and operat ions. A11 employer 's reLurns of personal income tax withheld

which were f i led by Star dur ing the periods at issue were signed by Abe Siegel.

4.  Pet i t ioner Abe Siegel did not c laim that he was not a person responsible

for the col lect ion and payment.  of  the withholding taxes at issue. His defense

in  th is  mat te r  was  as  fo l lo res :

a) That New York State had, in effect,  waived i ts r ights and agreed to

be subordinat.ed to payment of the taxes at issue by part ic ipat ing in a Chapter

XI form of bankruptcy of Star and that,  al though suff icent funds were on hand

in the possession of the trustee in bankruptcy pr ior to the Chapter XI,  new

creditors were given pr ior i ty over the pre-exist ing creditors when a Chapter X

bankruptcy subsequent ly fol lowed, thereby leaving no funds avai lable for

payment of the taxes at issue herein.

b) That pet i t ioner was denied "due process of the law" and was prejudiced

since more than seven (7) years have elapsed between the f i l ing of his pet i t ion

and the grant ing of a pre-hearing conference, his pet i t ion was not acknowledged,

and due to i l l  health,  he was unable to personal ly appear aL the hearing.

5. Pet i t ioners were unable to establ ish the date of ei ther the Chapter XI

or the Chapter X bankruptcy.

6. Petit ioner Alice Siegel was the t i tular vice-president and secretary

of  Star .  Her  only  dut ies consis ted of  rout ine c ler ica l  work,  such as f i l ing.

She was not involved in the management of Star. Furthermore, she rel inquished

her  of f icer  t i t les on June 22,  1971,  which was pr ior  to  the per iods at  issue

here in.

7. In addit ion to her claim that she was not a person responsible for the

col lect ion and payment of the withholding Laxes at issue, pet i t ioner Al ice
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Siegel c laims that t .he defenses used by Abe Siegel are equal ly appl icable to her

(see F ind ing  o f  Fac t  "4" ,  supra)  .

B. In the or iginal  pet i t ions f i led by pet i t ioners, which were received by

the fncome Tax Bureau on February 7r 7974, they stated that:

"Suff ic ienL funds are on hand in the possession of the Trustee
in Bankruptcy of Star Loose Leaf Company, Inc. with which to pay the
c la im assessed ,aga ins t  the  taxpayer  in  fu l l . "

g.  0n February 13 ,  7974, the Income Tax Bureau issued let ters to pet i t ioners

wherein i t  acknowledged receipt of  their  pet i t . ions. Such let ters requested

that when f inal  bankruptcy proceedings have been adjudicated, pet i t ioners

should "advise this off ice accordingly,  so that any necessary adjustments may

be rnade". The record herein shows no indicat ion that pet i t ioners have compl ied

with said request ancl  not. i f ied the Bureau at the conclusion of the bankruptcy

proceed ings .

CONCI,USIONS OF LAI,I

A. That the Aucli t  Division is not required to attempt to col lect unpaid

withholding taxes fr,om a corporation, or from its trustee in bankruptcy, before

imposing on and coll ,ecting from responsible off icers the penalty imposed by

sec t ion  685(g)  o f  the  Tax  law.  A l lan  I .  Jacobson,  S ta te  Tax  Commiss ion ,

llay 21, 1982.

B. That.  pet i t ioners were neither prejudiced nor denied due process of the

law. The record clear ly shows that their  pet i t ions were acknowledged and that

the delay in moving forward \{as caused by their  fai lure to not i fy the Income

Tax Bureau on complet ion of the bankruptcy proceedings.

C. That pet i t i rcner Abe Siegel was a person who wi l l fu l ly fai led to

col lect,  t ruthful ly ,accounl for and pay over the New York State withholding
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taxes  o f  S tar  fo r  the  per iods  a t  i ssue here in l  there fore ,  he  is  l iab le  fo r  the

penalty imposed pursuant to sect ion 685(g) of the Tax law.

D. That the pet i t ion of Abe Siegel is denied and the Not ice of Def ic iency

issued aga ins t  h im on December  28 ,  1973 is  hereby  sus ta ined.

E.  That  pe t i t ioner  A l i ce  S iege l  was  no t  a  person who w i I I fu I Iy  fa i led  to

col lect,  t ruthful ly account for and pay over Lhe New York State withholding

taxes  o f  S tar  fo r  the  per iods  a t  i ssue here in .

F. That the pet i t ion of Al ice Siegel is granted and the Not ice of Def ic iency

issued aga ins t  her  on  December  28 ,  1973 is  hereby  cance l led .

DATED: Albany, New York STATE TAX C0MMISSI0N

JAN 1 B 1984
G"a/-<^)Ce- 4tt&*
PRESIDENT




