
STATE 0F NEI4/ YORK

STATE TAX COMMISS]ON

In the Matter of the Pet i t ion
o f

PauI E. Sherman

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
t977 .

AFFIDAVIT OF UAIIING

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, 1984, he served the within not i-ce of Decision by cert i f ied
mai l  upon Paul E. Sherman, the pet i t ioner in the within proceeding, bY
enclosing a Lrue copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Paul E. Sherman
64 Queens Drive
Schenectady, NY I23A4

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said r ,rrapper is the last known address

Sworn to before me this
25th day of May, 7984.

Authorized to administer oaths
pursuant to Tax Law sect ion 774



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Paul E. Sherman

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1977 .

AFFIDAVIT OF MAITING

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Stat.e Tax Commission, that.  he is over 18 years of age, and that on the
25th day of May, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon John J. Chopack, the representat ive of the pet i t ioner in the within
proceeding, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

John J. Chopack
Peat ,  Marwick ,  Mi tche l l  &  Co.
111 Washington Avenue
Albany, NY 12210

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said h'rapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
25 th  day  o f  May,  1984.

Authorized to administer oaLhs
pursuant to Tax law sect ion \74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 25 ,  \ 984

PauI E. Sherman
64 Queens Drive
Schenectady, NY 12304

Dear  Mr .  Sherman:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ieve1.
Pursuant Lo sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice l ,aw and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months frorn the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building lf9, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
John J. Chopack
Peat ,  Marwick ,  Mi tche l l  &  Co.
111 Washington Avenue
Albany, NY 12210
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

PAUL E. SHERMAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under LrticLe 22
of the Tax Law for the Year 1977.

DECISION

Peti t ioner,  Paul E. Sherman, G4 Queens Drive, Schenectady, New York 12304,

f l led a pet i t ion for redetermlnat, ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1977 (PiLe No. 34790).

A formal hearing was held before Thomas J. Engl ish, Hearlng Off icer,  at

the off ices of the State Tax Commission, Bui lding 9, State Campus, Albany, New

York ,  on  August  3 ,  1983 a t  9 :00  A.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by

November 4, f983. Pet i t ioner appeared by Peat,  Marwick, Mitchel l  & Co. (John

J. Chopack, CPA). The Audit  Divis i-on appeared by John P. Dugan, Esq. (Jarnes

D e l l a  P o r t a ,  E " q . ,  o f  c o u n s e l ) .

ISSUE

Whether a por t ion of  pet i t ioner fs  income, received whi le  he was a res ident

of New York State, riras deferred lncome accruable to a perlod that he was a

nonresident of the State and accordingly not taxable as income by New York

S t a t e .

FINDINGS OF FACT

1 .  Pet i t  j -oner ,  Paul

State Income Tax Resident

E. Sherman, and his wife fl1ed a combined New

1

Return for L977'.  0n thl"s return pet i t ioner

York

reported

1 prr i r ioner had received an extension of t i -me to f i le to June 15, 1978. The
return was received on June 19, 1978 and since the Audit  Divis ion did not
clain that i t  was late i t  is presumed to have been t imely f i led.
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rrage and salary income for Federal  purposes of $I221065.00 and wage and salary

income fo r  New York  S ta te  purposes  o f  $27,7L2.00 .  A  schedu le  a t tached to  the

re turn  ind ica ted ' tha t  the  d i f fe rence,  $94,353.00 ,  represented  t 'wages a t t r ibu tab le

to services rendered out of the U.S. in pr ior years and on which foreign taxes

were paid." Pr ior to f i l ing the aforementioned return pet i t ioner submitted a

payment  o f  $150.00  fo r  tax  year  L977.

2. On March 30, 1981 the Audit  Divis ion l -ssued a Statement of Audit

Changes to pet i t ioner in which i t  increased his income by $94'353.00 on the

ground that a New York resident is taxable on income from both within and

without New York State. In accordance with the Statement of Audit  Changes, the

Audit  Divis ion issued a Not i .ce of Def ic iency to pet i t ioner on June 8, f981.

The Not ice  o f  Def l -c iency  asser ted  persona l  income tax  o f  $14,121.57  p lus

i n t e r e s t  o f  $ 3 , 7 5 5 . 5 0 .

3. At the hearing the Audit  Divis ionrs representat ive pointed out that

pet i t ioner fai led to claim credit  for the $150.00 paid for L977 and the Not ice

of Def ic iency fai led to give credit  for that payment.

4. In 1968, pet i t loner was transferred to Japan from New York State by

his ernployer. Initially his assignment was thought to be temporary but it

subsequently became a permanent assignment. Petitloner sold his home in New

York State ln September of 1969.

5. Pet i t ionerts job assLgnment in Japan cont lnued fron 1968 unt i l  ear ly

Ln 1977, at which t ine he returned to New York State. Whi le Mr. Sherman was in

Japan he was under contraet to General Electric Technical Service Company

(GETSCO). The contract provided that a port ion of pet l t ionerrs remunerat ion

was to be deferred. Pet l t loner maintained that he had a non-forfei table r ight

to the amount deferred and that the funds were to be paid to hin either at such
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t ine that he severed his relat ionship with his employer or returned to the

Uni ted  Sta tes .

6. The contract which pet i t ioner entered into r^r i th GETSCO was not offered

into evi .dence, however,  a model contract which pet i t ionerts representat ive

stated contained the same provision as pet i t ionerts contract was subnit ted.

The model contract stated in part  that:

rr ln considerat ion of and subJect to your acceptance of this
agreement and your continued stay in an overseas locatlon,
your option and performance of the above mentioned assignments'
you may receive amounts that may be agreed upon between us,
or specif ied in accordance with GETSCO pol ic ies as they are
in effect f rom t ime to t ime in the future.r f

Pet i t ioner and GETSCO agreed to the amounts whieh would be due to pet i t ioner

however it is unclear whether this agreement was ltrltten or oral.

7.  Pet i t ioner eonceded that he was donici led ln New York during the

period he worked in Japan; however, he maintained that he lras a nonresident of

New York during that period because he maintained a permanent place of abode

outside New York unt i l  January 31, 1977, had no permanent plaee of abode in New

York from September of L969 untll February of 1977 and spent less than 30 days

in New York State in each year from 1968 through and lncluding 1976.

8. Mr. Sherman returned to New York State on February 1 '  1977. He

maintained that the $94,383.00 at issue hras earned whi le he was a nonresident

and accruable to the period of nonresidency although not received by hiur until

he had reestabl ished his residencv in New York.

CONCLUSIONS OF LAW

A. That  dur ing the per lod at  issue sect ion 605 of  the Tax Law2 provided

in per t inent  par t :

'  
Sect ion 605(a)  of  the Tax Law was amended by

L .  1978 ,  Ch .  790 ,  e f f ec t i ve  December  8 ,  1978 ,  and
commenc ing  a f t e r  December  31 ,  L977 .

L.  L977,  C} rs ,  225 and 675;
appl icable to taxable years
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B. That
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"(a) Resident indl-vidual. - A resident lndividual means an
indiv idual :

(1)  who is  domic i led l -n th is  s tate,  unless he nalnta lns
no pennanent place of abode in this state, malntains a
permanent place of abode elsewhere, and spends in the
aggregate not more than thirty days of the taxable year in
th i s  s ta te ,  o r

(2)  who is  not  domlc i led in  th is  s tate but  mainta lns a
permanent place of abode in this state and spends in the
aggregate more than one hundred eighty-three days of the
taxable year  in  th ls  s tate,  unless such indiv idual  is  in
the armed forces of the United States during an induction
pe r l od .

Nonresident indLvidual. A nonresident lndlvidual means
individual who is not a resident."

sect ion e54(c) (2) ot  the Tax Law provides, in pert inent Part '

E h a t :

" I f  an indiv idual  changes h is  s tatus f rom nonresident  to
res ident ,  he shal l ,  regardless of  h is  method of  account ing,
accrue for  the por t ion of  the taxable year  pr lor  to  such
change of  s tatus any i tems of  incomer gain,  loss or  deduct ion
acc ru ing  p r i o r  t o  t he  change  o f  s ta tus . . .  [ t ] he  anoun ts  o f
such accrued i tems shal - l  be determined. . .  as l f  such
accrued items were lncludible or allowable for federal
income tax purposes.r l

C. That under the accrual method of accounting, income is includible in

gross income when all the events have occurred which flx the right to receive

such income and the amount can be determined with reasonable accuracy. [Treas.

Res .  $1 .451 -1 (a )1 .

D. That assuml-ng,

received by pet i t ioner,

i tem under

York State

wi thout  decid ing,  that  the deferred compensat ion

Paul E. Sherman, after his return from Japan net the

cr i terLa out l ined in Conclus ion of  Law t 'C" ,  i t  may not  be t reated as an accruable

sect ion 654(c)  (2)  of .  the Tax Law. Pet i t loner  was donic i led in  New

during all of 1977 and, since he had a permanent place of abode in
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New York for at least a part of said year and spent more than thirty days in

New York, he was a resident for the ent ire year at issue. Sect ion 054(e) (2)

may take effect only when there is a change of residence during a tax year and

no such change was possible during the year at issue unless a change of domici le

also occurred. (Matter of  Thonas J. Murtagh and Mauri .ne M. Murtagh'  State Tax

Commiss ion ,  June 11 ,  1982) .

E. The Audit  Di-vis ion is directed to nodify the Not ice of Def ic lency

dated June 8, 1981 by al lowing credit  for the payment of $150.00 noted ln

Flnding of Fact f ' l ' f .  The Notice of Def ic iency as modif led is sustained and the

pet i t ion of Paul E. Sherman is denied.

DATED: Albany, New York

MAY 2 5 1984
STATE TAX COMMISSION

PRESIDENT


