
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Edward Shepard

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax law, New York City Personal Income
Tax under Chapter 46, Ti t le T of the Administrat ive
Code of the City of New York, and Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the  Years  1978 and 1979.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
31s t  day  o f  Ju ly ,  1984.

State of New York ]
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of JuIy, 1984, he served the within notice of Decision by cert i f ied
mail upon Edward Shepard, the petit ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Edward Shepard
228-09 114th Terrace
Canbria Heights, NY 11411

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

A}T'IDAVIT OF MAIIING

that the said addressee is the petit ioner
forth on said wrapper is the last known address

Authorized ster  oat
pursuant to Tax w sec t ion  174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July 31, 1984

Edward Shepard
228'09 114th Terrace
Cambr ia  He igh ts ,  NY 11411

Dear  Mr .  Shepard :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right. of review at the administrative Ievel.
Pursuant to sect ion(s) 6qO, 722 & 1312 of the Tax Law and Chapter 46, Ti t le T
of the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Peti l ion

o f

EDWARD SI{EPARD

for Redetermination of a Deficiency or for
Refund of New York State Personal Income Tax
under ArLicle 22 of the Tax law, New York City
Personal fncome Tax under Chapter 46, Tit le T
of the Administrative Code of the City of New
York, and Unincorporated Business Tax under
Article 23 of the Tax law for the Years 1978
and  1979 .

DECISION

Petit ioner, Edward Shepard, 228-Ag 114th Terrace, Cambria Heights, New

York 11411, f i led a petit ion for redet.ermination of a deficiency or for refund

of New York State personal income tax under Art icle 22 of the Tax Law, New York

City personal income tax under Chapter 46, Tit1e T of the Administrative Code

of the City of New York, and unincorporated business tax under Art icle 23 of

the Tax law for the years 1978 and tg79 (File Nos. 34A76 and 34797).

A small claims hearing was held before Allen Capl-owaith, Hearing Off icer,

at the off ices of the State Tax Conmission, Two World Trade Center, New York,

New York, on January 10, 1984 at 9:00 A.M. Petit ioner appeared pro se. The Audit

Div is ion appeared by John P.  Dugan,  Esq.  (Wi l l iam Fox,  Esq. ,  o f  counsel ) .

ISSUE

Whether an adjustment attributing additional unreported business incone to

petit ioner during each of the years at issue was proper.

FINDINGS Otr'FACT

1. Edward Shepard (hereinafter petit ioner), t imely f i ted a joint New York

State fncome Tax Resident Return (with City of New York Personal fncome Tax)

with his wife, Viola Shepard, for each of the years 1978 and 1979. 0n such
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returns pet . i t ioner  repor ted business income of  $7,353.00 (1978)  and $5,938.00

(1979) derived from the operaLion of his personally owned taxicab. Petit ioner

did not f i le an unincorporated business tax return for either year at issue.

2, 0n June 8, 1981, the Audit Division issued two notices of deficiency

against petit ioner. One such notice asserted unincorporated business tax for

sa id years of  $862.13,  penal ty  of  $77.53,  and in terest  o f  $178.69,  for  a  to ta l

due of $1,118.35. The other notice asserted addit ional New York State and New

York Ci ty  personal  income tax of  $2rL42.02,  penal ty  of  $307.12 and in terest  o f

$328.08,  for  a  to ta l  due of  $21777.22.  The aforestated penal t ies were asser ted

for negligence pursuant to sections 685(b) and 722(a) of the Tax I,aw and

section T46-185.0(b) of the Adrninistrative Code of the City of New York.

3. The aforestat.ed notices of deficiency were premised upon two respective

statements of audit changes dated January 12, 1981. Such statements att.ributed

addi t ional  unrepor ted income of  $16,743.00 (1978)  and $7,594.50 (1979)  to  pet . i t ioner

for both unincorporated business tax and personal income tax purposes based on

the fol lowing explanation:

"As a result of a f ield audit,  the fol lowing adjustments
are being made based on taxi gas consumption.

4. Pursuant to the f ield audit workpapers, the addit ional unreported

income was computed as fol lows:

L978
Gasol ine cost  92,99A.00 d iv idedE ZSC
3986 gallons x 10 miles per gallon =
less 25 percent cruising
Total fare miles
Average rate per mile
Receipts per audit
Plus t ips @ 10 percent
Total receipts per audit
Total receipts per Schedule C
Additional unreported incone

per gallon = 3986 gallons
39860 tota l  mi les
996s

29,895
x  $1 .00pe;mmo

2,989 .oo
$32 ,884.  oo
t6 ,74 t .00

$15*743._00
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, lgTg
Gasoline cost $3 ,443.00' dividEE-T'y g1.25 per
2754 gallons x 10 miles per gallon = 27 1540
less 25 percent cruising 5rgg5
Total fare miles
Average rate per mile
Receipts per audit
PIus t ips @ 10 percent
Tot,al receipts per audit
Total receipts per Schedule C
Additional unreported income

gallon = 2754 gallons
total rniles

20,655
$1  . 00

15,126.00
$-7FeZ;50

5. The gasoline costs used in the above computat.ions were those reported

on petit ioner's Federal schedules C.1 Total business expenses claimed per said

schedu les  were  $8 ,789 .00  (1978)  and  99 ,188 .00  (1979) .

6 ' In an annual report filed by petitioner with the New York City Taxi

and limousine Comnission, he reported the miles his taxicab was driven during

1978  as  30 ,000 .

7. During the years at issue petit ioner's taxicab was a 7973 Dodge.

8. Petit ionerts records consisted of a daily 1og and invoices. He argued

that his records should have been used to determine the audit results rather

than the indirect t'gas purchase fornulail method.

9. Petit ioner did not contest the mileage determined to be attr ibutable

to his use of the taxicab during each of the years at issue pursuant to the

gas purchase fonnula. Ilowever, he clained that a portion of the mileage was

for personal purposes and accordingly, such mileage should properly be removed

from the ' t tofal fare miles" used in said formula.

10. During the years 1978 and 1979 petit ioner's wife was hospital ized for

approximately six nonths of each year. Her hospital ization was in two hospitals.

1 P,rt.o"nt to a transcript of petit lonerts 1979 Federal Schedule C, gasoline
purchases during said year were $3 1473.00, not $3,443.00. The difference
is insignif icant and wil l  not be adjusted since an indirect method was
used to reconstruct gross receipts.

$20,555 .  oo
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One hospital was located approximately three miles from petit ioner's residence.

The other was located approximately f ive miles from petit ioner's residence.

11. ,  Dur ing h is  wi fe 's  hospi ta l izat ions,  pet i t ioner  v is i ted her  on a dai ly

basis. Most days he visited her twice: in the morning before work and in the

evening at the conclusion of his work day. During the periods in which she was

not hospital ized, petit ioner transported her to and from cl inics on several

occas ions .

72. Although petit ioner owned a L965 Chevrolet, which he used for personal

purposes, aII of his tr ips to and from the hospitals and cl inics were made in

his taxicab. Petit ioner's reasons for using the taxicab for this purpose vJere

that i t  was more convenient and he was able to park i t  at the taxi stands

outs ide the hospi ta ls .

13. Petit ioner kept no record of the mileage the taxicab was driven for

the personal purposes as stated.

14. Petit ionerrs taxicab was operated primari ly in Manhattan.

15. Petit ioner did not challange the negligence penalt ies asserted.

CONCLUSIONS OF IAI,I

A. That the books and records appear superf ic ial ly adequate does not

preclude use of an indirect audit  method. Use of an indirect audit  method is

not l imited to cases in which the taxpayer has no books and records or where

his books and records are patent ly inadequate. Matter of  the Pet i t ion of J.  Beres

& Sons Dai ry ,  State Tax Comm.,  March 21,  1 ,984.

B. That during each of the years at issue, petit ioner drove his taxicab

1000 miles for personal nonbusiness purposes (30 miles per week x 26 weeks =

780 miles to visit .  his wife in the hospitals, plus 220 miles during balance of

each year transport ing his wife to and from the cl inics). Accordingly, the
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adjustments each year for addit ional unreported income are reduced by $1,000.00

(1 ,000  m i les  x  $1 .00  ave rage  ra te  pe r  m i l e ) .

C.  That  s ince a propor t ion of  pet i t ioner 's  tax icab mi leage was personal ,

an identical proport ion of his claimed business expenses related to the taxicab

must  a lso be considered personal .  Accord ingly ,  for  the year  1978,  2.5 percent

(1,000 d iv ided by 39,860)  of  pet i t ioner 's  c la imed business expenses re la ted to

the taxicab, which computes to $219.73, are deemed personal expenses and as

such are not  deduct ib le .  For  the year  1979r  3.6 percent  (1 ,000 d iv ided by

27,540) of petit ionerts claimed business expenses related to the taxicab, which

computes to $330.77, are deemed personal expenses and as such are noL deductible.

D. That the net effect of Conclusions of law "B" and t 'Ct ' ,  supra, is to

reduce the adjustment for addit ional unreported income determined for 1978 by

$780.27,  and for  1979 by 9669.23.

E. That the petition of Edward Shepard is granted to the extent provided

in Conclus ions of  law "Brrand 'Dt t ,  supra,  and except  as so granted,  sa id

pet i t . ion is ,  in  a l l  o ther  respects ,  denied.

F. That the Audit Division is hereby directed to modify the two notices

of deficiency dated June 8, 1981 to be consistent with the decision rendered

herein.

DATED: Albany, New York

JUL 31 1984

STATE TAX COMMISSION


