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STATE OF NEI,' YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Wil l iam A. & Anne V. Sheehan

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Arficle 22 of the Tax Law for the Year
L97 4.

ATFIDAVIT OF MAIIING

State of New York l
s s .  :

County of A1bany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of JuIy,  L984, he served the within not ice of Decision by cert i f ied
mai l  upon Wil l iam A. & Anne V. Sheehan, the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Wil l iam A. & Anne V. Sheehan
c/o Kir l in,  Campbelt  & Keat ing
120 Broadway
New York, NY 10005

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
9th day of July, 1984.

in a postpaid properly addressed wrapper in a
care and custody of the United States Posta1
York .

that the said addressee is the pet i t . ioner
forth on said wrapper is the last known address

s ter  oa
pursuant sec t ion



STATE OF NEW YORK

STATE TAX COMMISSION

tter o et i t ion
o f

Wil l iam A. & Anne V. Sheehan

for Redet.erminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
L 9 7 4 .

AI'FIDAVIT OF MAIIING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of July,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Kathleen M. Daniels,  the representat ive of the pet i t ioners in the
within proceedinS, bV enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Kathleen M. Daniels
Kir l in,  Campbel l  & Keat ing
120 Broadway
New York, NY 10005

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representaLive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
9th day of JuIy,  L984.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July 9, 1984

Wil l iam A. & Anne V. Sheehan
clo Kir l in, Campbell & Keating
120 Broadway
New York, NY 10005

Dear Mr.  & Mrs.  Sheehan:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhaust.ed your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be insti tuted only under
Article 78 of the Civi l  Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquir ies concerning the computaLion of tax due or refund al lowed in accordance
with this decision nav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigat.ion Unit
Building l/9, State Campus
Albany, New York 12227
Phone # (518) 457-2A70

Very truly yours,

STATE TAX COI"IMISSION

Pet i t ioner' s Representative
Kathleen H. Daniels
Kir l in, Campbell & Keating
120 Broadway
New York, NY 10005
Taxing Bureau' s Representative



STATE OF .NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

llIttIAM A. and ANNE V. SI{EEHAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Year 7974.

DECISION

Peti t ioners, l { i l l iam A. and Anne V. Sheehan, 43 Windermere Road, Upper

Montclair ,  New Jersey 07043, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year  1974 (F i le  No 22505) .

A formal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two tr lor ld Trade Center,  New York, New

York ,  on  May 19 ,  1981 a t  10 :45  A.M.  Pet i t . ioners  appeared by  K i r l in ,  campbe l l  &

Keat ing ,  Esqs . ,  (Kath leen M.  Dan ie ls ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by  Ra lph  J .  Vecch io ,  Esq. ,  (Samuel  Freund,  Esq. . ,  o f  counse l ) .

ISSUES

I .  Whether pet i t ioners are precluded from al locat ing income from the

par tnersh ip  o f  K i r l in ,  Campbe l l  &  Keat ing .

I I .  Whether pet i t ionersr clain for rei fund is barred by the statute of

I im i ta t ions .

FINDINGS OII FACT

1. Pet i t ioners, Wil l iam and Anne Sheehan, f i led a New York State Income

Tax Nonresident Return for 1974 on which t-hey reported $131,455.83 which amounL

represenLed pet i t ioner Wil l iam Sheehan's federal  distr ibut ive share of partnership

income from the law partnership of Kir l in" Campbel l  and Keat ing. Said amount
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was reported in both the Federal  and New York State

subtracted from this amount,  Wil l iam Sheehan's share

U.S. Government.  obl igat ions as shown on the New York

fo r  1974.

columns. Petit ioners

of interest received on

City partnership return

$ 130 ,  146 .07
2,2r5  .49
3 ,882 .33

$ 136 , 243 .49
t2 ,007.49-

$ r24 ,236  .oo
1  ,300 .  00

$  16 ,750 .00
15  , 893 .68

2. 0n February 1, L978, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioners, Wil l ian A. Sheehan and his wife,  Anne V. Sheehan.

The Statement of Audit Changes contained the following explanation:

"As a result  of  a f ie ld audit  of  March 24, 1977 by the New York
Distr ict  of f ice for the partnership of Kir l in,  Campbel l  & Keat ing,
your distr ibut ive share of the partnership adjustment is $2,215.09.
Unincorporated business taxes imposed by New York City are not
deduct ible in deternining personal incone tax. 0n your personal
income tax return you fai led to increase your Federal  income by
the amount of $3 1882.33 which represents your share of the New York
City unincorporate (sic) business tax deduct ion taken on the partner-
ship return of Kir l in,  Campbel l  & Keat ing. Your Lax is Lherefore
recomputed as fol lows:

Total  income reported
Audit adjustment
Unincorporated business tax adjustment
Corrected total  income
less: i temized deduct ions
Balance
Less: exemptions
Taxable income

Tax per tax rate schedule
Tax previously corrected

$722,936. 00

ADDITIONAI. PERSONAI INCO}IE TAX DUE 5856.32''

3. 0n Apri l  4, 1978 the Audit Division issued a t imely Notice of Deficiency

and on July 3 , 7978 the petit i .oners f i ted a t imely petit . ion.

4. The issues raised in the petit ion relating to a partnership audit

adjustment and an unincorporated business tax adjustment were sett led at a

pre-hearing conference on February 26, 1979 and counsel for the Audit Division

has so agreed (See:  pages 3 and 4 of  t ranscr ip t  o f  hear ing) .



-3 -

5. During the taxable year 1974 pet i t ioners were residents of New Jersey,

residing at 43 Windermere Road, Upper Montclair ,  New Jersey 07043. Pet i t ioner

Wil l iam A. Sheehan is a lawyer and a partner in the law f i rm of Kir l in,  Campbel l

& Keat ing which has off ices both in New York City and in l {ashington, D.C. The

hrashington Off ice was at The Faragut Bui lding, 900 l"7th Street,  N.W. and

consisted of both employees and partners.

6. I t  is asserted the f i rm of Kir1in, Campbel l  & Keat ing kept i ts records

in such a l^ 'ay that i ts income and expenses could be al located between i ts

Washington 0ff ice and i ts New York Off ice and that such an al locat ion was

prepared by i ts accountants, Haskins & Sel ls (now known as Deloi t te Haskins &

Sel ls),  in connect ion with the New York City income and unincorporated business

tax for the year 1974. A copy of the New York City partnership return of

Kir l in,  Campbel l  & Keat ing was introduced in evidence in this proceeding as

pet i t ioners'  Exhibi t  1.  0n the last page of that Exhibi t  there is an al locat ion

schedule which shows an al locat ion of income and expenses between New York

State and outside New York State. Pet i t ioners contend that the al locat ion

percentage for New York State should be determined by dividing New York ordinary

income by total  ordinary income result ing in an al locat ion percentage of

79.6793%. I t  is based upon this al locat ion that pet i t ioners contend that they

should be ent i t led to al locate income between New York State and Washington,

D.C. under Sect ion 637 of the Tax Law, thus ent. i t l ing them to a refund of

New York State income taxes. Pet i t ioners did not f i le a claim for refund for

197 4 .

7. The 1974 New York StaLe Partnership Return for Kir l in,  Campbel l  &

Keating was not put in evidence.
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CONCIUSIONS OF tA}/

A. That the New York adjusted gross income of a nonresident partner shal1

include his distr ibut ive share of al l  i tems of partnership income, gain, loss

and deduction entering into his federal adjusted gross income to the extent

such items are derived from or connected with New York State sources (section

637(a)  o f  the  Tax  Law and 20  NYCRR 134.1) .

B. That pet i t ioners Wil l iarn and Anne Sheehan are ent i t led to al locate

pet i t ioner ldi l l iam Sheehanis federal  distr ibut ive share of partnership income.

The New York City unincorporated business tax relurn for I974 and the allocation

schedule attached thereto (Finding of Fact "5" supra) cont.ain suff ic ient

information so as to compute a business al locat ion percentage (see Matter of

McCau ley  v .  S ta te  Tax  Commiss ion ,  67  A.D.2d 57) .

C. That^ the al locat ion percentage computed by pet i t ioners of 79.6793% is

without meri t  because i t .  only considers ordinary income and not other i tems of

partnership income and deduct ion. Therefore, pet i t ioner ldi l l iam Sheehan must

al locate his federal  distr ibut ive share of partnership incone on the basis of a

ratio, the numerator of which represents partnership income from New York

sources and the denominator of which represenLs partnership income from sources

within and without New York State. The partnership allocation percentage is to

be courputed as follows:

0rdinary Income
Payments to Partnersl
Addit ional First  -  Year Depreciat ion
Dividends
N.Y.C.  Un incorpora ted  Bus iness  Tax
fnterest on U.S. Government Bonds

FEDERAI
gr, lzsl45E.zr

762 ,7A0 .oA
(  1 ,991 .58 )

500 .00
34 ,41  1  . 55

NEW YORK STATE
s1;T56;115.T_

72 t , 950  . 00
(  1 ,991 .58 )

(  g ,s61.s5)
$2*ru*51.6*52

1 tt should be noted that pursuant to section 706(3) of Art icl e 23 of the Tax
Law no deduction is al lowed for amounts paid or incurred to a partner for
serv ices or  for  use of  capi ta l .

500 .00
34 ,411 .55
9 ,567 .56 )
1.424 .1
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New York Source Income 1801424.19 
=

Total Source rncome TLtTiT6:68 85.3t42%

D. That. the Audit Division is directed to recompute petitioner William

Sheehan's distr ibut ive share of New York income by mutt iply ing his federal

distributive share of partnership income from Kirlin, Canpbell & Keating by the

a l loca t ion  percentage o f  85 .3% as  ment ioned in  Conc lus ion  o f  Lawt tCt tsupra ,

result.ing in an overpayment of tax.

E. That sect ion 687, subdivis ion ( f)  of  the Tax Law empowers the State

Tax Commission to determine that. an individual taxpayer has made an overpayment.

o f  income taxes ,  as  fo l lows:

i lEffect of  pet i t ion to tax comnission. --  I f  a not ice of def ic iency for a
taxable year has been mailed to the taxpayer under section six hundred
eighty-one and if the taxpayer files a timely petition with the tax
corunission under section six hundred eighty-nine, it may determine that
the taxpayer has made an overpayment for such year (whether or not it also
determines a def ic iency for such year).  No separate claim for credit  or
refund for such year shal l  be f i led, and no credit  or refund for such year
shal l  be al lowed or nade, except --

(1) as to overpaynents determined by a decision of the tax comnission
which has become f inal ;  .  .  .  " .

Subdivis ion (g) of said sect ion provides, in relevant part :

rrlimit on amount of credit or refund The amount of overpayrnent
determined under subsect ion ( f)  shaI l ,  when the decision of the tax
commission has become f ina1, be credited or refunded in accordance with
subsect ion (a) of sect ion six hundred eighty-six and shal l  not exceed the
amount of tax which the tax commission determines as part of its decision
was pa id  - -

* : l : k

(2) within the period which would be appl icable under subsect ions (a),  (b)
or (c),  i f  on the date of the mai l ing of the not ice of def ic iency a claim
had been filed (whether or not filed) stating the grounds upon which the
tax commission finds that there is an overpayment."

F. That in response to the Not ice of Def ic iency, pet i t ioners t imely f i led

a pet i t ion, thereby suspending their  r ight to f i le a claim for refund. This

Comnission, however, may determine that petitioners have made an overpayment
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for the year at issue, whether or not i t  also determines a deficiency for such

year .  Tax  Law sec t i on  587 ( f ) .

That had pet i t ioners f i led a claim for credit  or refund on the date of

the mai l ing of the Not ice of Def ic iency, the claim would have been t imely.  See

Matter of Peter LI.  l iu and Lydia W. l iu,  State Tax Commission, November 27, 1981;

Matter of Lamonte Kennedy and Valer ie Kennedy, State Tax Conmission, January 9,

1981 [TSB-H-81(53) I ] .  See a lso  Manue1 M.  Koufman and Char lo t te  Koufman,  36

T.C.M.  936,  wh ich  d iscusses  fn te rna l  Revenue Code sec t ion  6512(b) ,  f rom wh ich

Tax law sect ion 687(t)  and (g) are derived.

G. That pet i t ioners'  overpalment for the year at issue is not in excess

of the amount of taxes they paid for such year and Lherefore is within Lhe

I imitat ions set forth in sect ion 687, subdivis ion (g) of the Tax law.

H. That pet i t ioners are ent i t led to a refund for 7974 based on the

dec is ion  rendered here in .

DATED: Albany, New York

JUL 0I 1984
STATE TAX COMMISSION

PRESIDENT

*r< t i )
COMMISSIONER


