
STATE OF NEI,il YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Sarnuel Shauer

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Personal Income
Tax under Art icle 22 of the Tax law for the Years
7976  &  L977 .

AI'FIDAVIT OF MAIIING

State of New York i
S S . :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, 1984, he served the within notice of Decision by
cert i f ied mail upon Samuel Shauer, the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed
as  fo l l ows :

Samuel Shauer
1105 Deer  Park Ave.
N.  Babylon,  NY 11703

and by deposit. ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
29th day of February, 1984.

o a
pursuant to Tax Law sect ion 774

that the said addressee is the petit ioner
forth on said wrapper is the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Samuel Shauer

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Personal Income
Tax under Art icle 22 of the Tax Law for the Years
1976  &  7977 .

AFFIDAVIT OF MAITING

State of New York i
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, 7984, he served the within notice of Decision by
cert i f ied mail upon John W. Speller, the representative of the petit ioner in
the within proceeding, by enciosing a true iopy thereof in a seiurely sealed
postpaid wrapper  addressed as fo l lows:

John tr{. Speller
Hyams,  Spel ler  & Haselkorn
100 Jericho Quadrangle, Suite 335
Jer icho,  NY 11753

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petit ioner.

Sworn to before me this
29 th  day  o f  February ,  1984.

i s ter  oa
w sec t ion



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 29,  1984

Samuel Shauer
1105 Deer  Park Ave.
N. Babylon, NY f i713

Dear Mr.  Shauer :

Please take not ice of  the Decis ion of  the State Tax Commiss ion enclosed
herewith.

You have now exhausted your right
Pursuant  to  sect ion(s)  690 of  the
adverse decision by the State Tax
Art ic le  78 of  the Civ i l  Pract ice
Supreme Court of the State of New
date of  th is  not ice.

of review aL the administrative level.
Tax Law, a proceeding in court to review an
Commission may be insti tuted only under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months fron the

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit.
Building ll9, State Campus
Albany, New York 72221
Phone # (518) 451-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
John W. Spel ler
Hyams,  Spel ler  & Haselkorn
100 Jericho Quadrangle, Suite 335
Jer icho,  NY 11753
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SAMUET SHAUER

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years 1976 and 7977.

DECISION

Petit ioner, Samuel Shauer, 1105 Deer Park Avenue, North Babylon, New York

11703, f i led a petit ion for redetermination of a deficiency or for refund of

personal income tax under Article 22 of the Tax Law for the years 1,976 and 1977

(File No. 32998).

A formal hearing was held before Frank W. Barrie, Hearing 0ff icer, at the

off ices of the State Tax Commission, Two World Trade Center, New York, New

York,  on June 23,  1983 at  2 :45 P.M. ,  wi th  addi t ional  ev idence to  be f i led by

August  31,  1983.  Pet i t ioner  appeared by Hyams,  Spel ler  & Haselkorn,  C.P.A. 's

(John t { .  Spel ler ,  C.P.A.) .  The Audi t  Div is ion appeared by John P.  Dugan,  Esq.

( I rw in  Luoy ,  Esq . ,  o f  counse l ) .

ISSUE

Wtrether the income reconstruct ion audit  properly ref lected pet i t ioner 's

income.

FINDINGS OF FACT

1. 0n September 23, 1980, the Audit  Divis ion issued a Statement of

Personal Income Tax Audit  Changes against pet i t ioner,  Samuel Shauer,  al leging

add i t iona l  persona l  income taxes  due o f  $3 ,617.65  p lus  in te res t  and $41660. I2

plus interest for the 1976 and 7977 tax years, respect ively.  Negl igence



penal i tes under  Tax Law 5685(b)

such def ic ienc ies as fo l lows:
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were also imposed. The Audit Division computed

Taxable Income Reported by Pet i t ioner

Adjustments:
1.  Business expenses paid by
2. Unexplained deposits
3. Cash l iving expenses
4. Medical  expense adjusted due to

increase in adjusted gross income
Tota l

Tax on Corrected Taxable Income
Tax Surcharge
Corrected Tax Due
Tax Computed by Pet i t ioner
Addit ional Tax Due

Schedule "Ct '  Gross Receipts
Schedule "E" Rent Receipts
Checks  to  Cash -  Acc ' t .  l l l

Itz
Hortgage Payments Received
Dividend Income
Sale  o f  Cad i l lac
Refund of Sewerage Payment

, 1casn

1976

$  16  ,996  .  13

1 ,051 .00
18  , 963 .  00
4,850.  oo

$41  , 860 .  13

$  4 ,589 .02
714 .73

4 ,703  . 75
1  , 086 .  10

$  3 ,617 .65

r976

$24 ,976
3 ,446
6,124

500
3 1563

333
1 ,200
1 ,850

r977

$14 ,315 .60

2 ,787 .00  ,
25 ,2 r5 .00  -

5  ,000 .00

939.22
in;6i6:Ez

$  5 ,458 .52

5  , 458 .52
798 .40

in;666:T2
2.  0n  March  20 ,  1981,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

against pet i t ioner,  Samuel Shauer,  al leging addit ional personal income tax due

of  $8  1277.77 .  fn  o rder  to  s top  the  runn ing  o f  in te resL ,  a t  the  hear ing  here in

pet i t ioner submitted a check in the amount of $4,000.00 which was his est imate

of what he would f inal ly owe.

3. The Audit  Divis ion reconstructed pet i t ioner 's income by a cash avai la-

bi l i ty audit  using, in part ,  a source and appl icat ion of funds analysis which

found the fol lowing:

SOURCES r977

$24 ,366
4 r749
5  ,915

3 ,663

:: 'o

1  I t i ,
ing "sa les

2 Thi"

unclear why the Audit  Divis ion referred
d i f  fe rencer r .

amounL, as noted in Finding of Fact "3",

to these amounLs as represent-

i n f ra ,  shou ld  be  $24 ,315 .00 .



Savings Withdrawals -

Passbook Loan
Total  Sources

APPTICATIONS
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Acc ' t  .  t f 16
It'2s
lf26
lf18
ll21

20 ,000
38s

-:tt

7  ,5oo
$roJ62

t976

$  6 ,650
7  , 700

27 ,007
3 ,446

250
12,776
2 ,777
4 ,679
3  ,053
1  ,000

10  ,000' l:ooo

10 ,000
384
384

10,000
4 ,000

t977

Passbook
Purchase
Deposi ts

Deposi ts

Deposi ts

loan Repapent
of Aut.o
-  A c c ' t .  { f l

1t'2
to Rental

Business
-  Savings Acc ' t .

- :

$ 4 ,7  49
40,416

13 ,503
2 ,832

12,7 63
3 ,663

5 ,000
5,ooo

2AA

{f27 &
/130 &

l f t
lf76
tfrT
tfts
lfzt
lfL4
28
31

tf32
lf33

Loan Repayment
Total Application

Overapplication of Funds

4. Pet i t ioner and his wife,  Ruth Shauer,  f i led New York State combined

personal income tax resident returns for each of the years at issue. They

f i led separately on the same tax return and reported for 1976 total  income of

$36,326-71,  o f  wh ich  $26,795.23  was a l loca ted  to  pe t i t ioner  and the  remainder

t o  h i s  w i f e ,  a n d  f o r  7 9 7 7 ,  t o t a l  i n c o m e  o f  $ 3 6 , 0 6 6 . 2 6 ,  o f  w h i c h  g 2 5 , 3 3 5 . 9 5  w a s

a l loca ted  to  pe t i t ioner  and the  remainder  to  h is  w i fe .  For  7976,  $17r125.60  o f

pet i t ioner 's Lotal  income of $261795.23 represented the prof l t  f rorn his medical

c" The Audit Division incorrect. ly (by reason of an arithnetical error)
determined an overapplication of funds of $25 ,2I5.

$@3tr
$  18 ,  963 $24,3153
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prac t ice .  For  L977,  $L6,428.51  o f  pe t i t ioner 's  to ta l  lncome o f  $25,335,95

represented the prof i t  f rom his medlcal  pract lce.

5. The audLtor test i f ied that the adjustment for "unexplalned deposlts"

o f  $18,963.00  fo r  1976 as  no ted  in  F ind lng  o f  Fac t  "1" , . ry j .g ,  shou ld  be

reduced to $14r758.00 because ' r I  have already agreed with the petLt ioners that

there was $4 1250 that they had just now veri f led to me that are not sales".

The audltor also test i f l -ed that the t ,otal  sources of $63,811.00 for 1977 as

noted in Finding of Fact "3", S.g3l?., should be increased by $3'445.00 whlch

represents ttadditional savlngs wlthdrawals whlch r{rere not originally taken into

considerat ionrr.  Therefore, the unexplained deposits of $24r3L5.00 noted in

footnote rr2rt  to Findlng of Fact "1",  supra, should be reduced to $201870.00.

6. Although petitioner was glven approxlmately two months from the date

of the hearing, unt l l  August 31, 1983, to submlt ( i )  substant iat lon from the

Social Security Admlnistration concernlng the amount of Social Securlty beneflts

that he and/or his wife received during the periods at issue and (11) evidence

concerning two cert i f icates of deposi. ts which he clalms was the source of

additlonal funds fox L976, he has failed to submit such substantiation and/or

evidence.

CONCLUSIONS OT LAW

A. That pursuant to Tax Law seetion 089(e) r the burden of proof is

irnposed upon the petitioner to show that the audit nethod used by the Audlt

Divis lon in reconstruct ing hls lncome for 1976 and L977 vas Lnaccurate and/or

Lncorf,ect. Matter of Robert Darnieckl and Patricia Damiecki, St.ate Tax Counission'

September 28, 1983. Al- though pet i t loner clalms that Social  Securl ty benef l ts

and two unspecif ied cert i f icates of deposl. t  represent addit lonal sources of

funds for the periods at issue, he has falled to substantiate such clalm. We
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note further that he was given a reasonable period of t ime after the close of

the hearing herein to provide such substant iat ion.

B. That the pet i t ion of Samuel Shauer is grant.ed to the extent noted in

Finding of Fact "5",  supra, and that the Audit  Divis ion is directed to recalculate

the medical expense adjustment noted in Finding of Fact "1",  supra, to so

conform.  But ,  in  a l l  o ther  respec ts ,  the  pe t i t ion  is  den ied .

DATED: Albany, New York STATE TAX COMMISSION

FEB 2 9 1984
PRESIDENT


