
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions
o f

Norman & Nita Shapiro

for Redeterminat ion of Def ic iencies or for Ref-unds
of Personal fncome Tax under Art ic le 22 of thr l  Tax
Law for the Years 7970, 7976 and 7977 and New York
City Nonresident Earnings Tax under Chapter 4t i ,
Title U of the Administrative Code of the Cit"' of
New York for the Years L976 and 7977.

Norman & Nita Shapiro
Tower l /1,  Apt .  2705
2 2 0 1  S .  O c e a n  D r .
Hol lywood, FL 33020

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

State of New York ]

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 7984, he served the withr.n not ice of Decision by cert i f ied
mai l  upon Norman & Nita Shapiro, the pet i t ionrrrs in the within proceeding, by
enclosing a true copy thereof in a securely st ,raled postpaid vrrapper addressed
a s  f o l l o w s :

MFIDAVIT OF MAIIING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
18 th  day  o f  January ,  1984.

pursuant
Authorized to administer oaths



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Norman & Nita Shapiro

for Redeterminat ion of Def ic iencies or for
Refunds of Personal Income Tax under Art ic le 1:12
of  the  Tax  Law fo r  the  Years  1970,1976 ar rd  7 \177
and New York City Nonresident Earnings Tax under
Chapter 46, Ti t le U of the Administrat ive Code of
the City of New York for the Years 1976 and 1977.

AFFIDAVIT OF MAILING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes; and says that he is
o f  the  Sta te  Tax  Commiss ion ,  tha t  he  is  over  18  years  o f  age,  and
18th day of January, 1984, he served the withjn not ice of Decision
mai l  upon Eugene l .  Boyars, the representat ive, of  the pet i t ioners
proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led
wrapper  addressed as  fo l lows:

Eugene L. Boyars
P .0 .  Box  1146
Selden,  NY 117840946

an employee
that on the
by  cer t i f ied

in the within
pos tpa id

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custc,dy of the United States Postal

S ta te  o f  New York .

further says that the said addressee is the representative
herein and that the address set forth on said r l rrapper is the

of  the  representa t ive  o f  the  pe t i t ioner .

Sworn to before me this
18th day of January, 1984.

sec t ion
Authorized to administer oaths



STATE OF  NEW YORK
STATE TAX COMMiSSION

ALBANY,  NEW YORI (  12227

January 18, 79l l4

Norman & Nita Shapiro
Tower  i l 1 ,  Ap t . 2705
22A l  S .  Ocean  Dr .
I{ol lywood, FL 33020

D e a r  M r .  &  M r s .  S h a p i r o :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive leve1.
Pursuant  to  sec t ion(s )  6gO & 1312 o f  the  Tax  Iaw and Chapter  46 ,  T i t le  U o f
the Administrat ive Code of the City of New York, a proceeding in court  to review
an adverse decision by the State Tax Commissic,n may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules,,  and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax du,e or refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Eugene L. Boyars
P .0 .  Box  1146
Selden,  NY 117840946
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the I ' latter of the Petit ions

of

NORMAN SHAPIRO and NITA SHAPIRO :

for Redeterminat ion of Def ic iencies or for :
Refunds of Personal Income Tax under Articl-e 2'1
of the Tax Law for the years L970, 1976 and. I9l7z
and New York City Nonresident Earnings Tax under
Chapter 46, Ti t le U of the Administrat ive Code :
of the City of New York for the Years 1976 and
1 9 7 7 .  :

DECISION

Peti t ioners, Norman Shapiro and Nita Shap::Lro, Tower 1, 2201 South Ocean

Drive, Apartment 2705, Hol lywood, Flor ida 3302t),  f l - led pet i t ions for redeter-

mination of deficiencies or for refunds of personal lncome tax under Art|el-e 22

of the Tax Law for the years 1970, 1976 and 19,17 and New York City nonresident

earnings tax under Cbapter 46, Title U of the Adminlstrative Code of the Clty

of New York for the years 1976 and L977 (File l '[os. 13407 and 31464).

A formal hearing for tax year 1970 was colnmenced before Ilarvey Baum,

I lear ing Off icer,  at  the off ices of the State Ti i tx Commission, Two World Trade

Center,  New York, New York on May 16, 1978 at ,1. :30 P.M. and cont inued sine die.

Pet i t ioners appeared by Eugene L. Boyarsr C.P./rr .  The Audit  Divls ion 
"; ;

by  Peter  Cro t ty ,  Esq.  (Frank  Lev i t t ,  Esq . ,  o f  r : :ounse l ) .

On July 3, 1983, pet i t ioners advised the l i tate Tax Cornmission, in wri t ing,

that they desired to waive further forural hear1.ng and to submit the case to the

State Tax Commlssion upon the entire record contained ln the fil-e. After due

considerat ion of sald record, the State Tax Corrnmisslon renders the fol lowlng

dec is ion .
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ISSUES

I. Whether petLtioners can properly carrirrback their L972 net operating

l -oss  to  1970.

I I .  l l t rether pet i t ioners substant iated a $1.3,691.00 loss claimed on their

1977 New York nonresident income tax return.

FINDINGS OF FACI]

1. Pet i t ioners, Norman Shapiro and Nita i$hapiro, t imely f l led a joint  New

York State Ineome Tax Nonresident Return for f i )70. On sald return pet i t ioners

reported $26,450.00 ln partnershlp income and r; :omputed a tax of $1'748.50.

Said return resulted in an overpa)ment of $5 ,7.!:5I.50 whtch they requested to be

credited to their  1971 est imated tax account.  They t inely f i led joint  New York

State Lncome tax nonresident returns for 1976 und 1977. On the 1976 income tax

return pet i t ioners reported business income of $57 ,28I.00 and partnership

income of $3r039.00. They also clained a net operat ing loss carryover from

L975 of $71,982.00. On the 1977 Lncome tax ref lurn they reported busi.ness

income o f  $177,777.00  and a  par tnersh ip  loss  o f  $13,691.00 .  They  a lso  c la imed

the balance of the net operat ing loss carryoverr f ron 1975 of $1 I ,662.00.

Petitioners did not file New York City nonresi<.tent earnings tax returns for

1976 and 1977.

2. 0n February 25, L974, the Audit  Divls: l , .on issued to pet i t loners a

Notice of Def ic iency for 1970 imposing persona-l i .  income tax of $19 '73I.15 and

in te res t  o f  $3 ,386.65  fo r  a  to ta l  o f  $23,117.80 .  A  Sta tement  o f  Aud i t  Changes

attached to the Not ice of Def ic iencv stated th: l t :

"Since the partnership of Motor llote1. Management Associates
did not allocate its income and sinc* the property fron
which the income rras derived was whol.ly inside New York
Stater 1rou as a member partner may not allocate your
distr ibut ive share. ' l
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Peti t lonersr New York income was determined to be $L74,502.00. In computing

the def ic iency the Audit  Divis ion al lowedr pf, i r )r  to al locat ion, expenses of

$14,803.00  and a  s tandard  deduct ion  o f  $1 ,000. ( )0 .  Accord ing  to  pe t i t ioners '

let ter of  Januar!  14, L974, pet i t ioners report ' i l .d tot ,al  federal  partnership

i n c o m e  o f  $ 3 6 3 , 2 2 7 . 0 0  l e s s  e x p e n s e s  o f  $ 1 4 , 8 0 3 , 0 0 .

3. On May 14, 1980 the Audit  Divis ion isoued to pet i t ioners a Not lce of

Deficiency imposing New York State personal inr::ome tax and New York City

nonresident earnings tax as follows:

N Y S  -  1 9 7 6
NYC -  1976
N Y S  -  1 9 7 7
NYC -  1977
TOTAI,

Penalty
Def ic iency (685(c))  In terest

$3 ,229  . 57  -0 -  $  845 .  33
224 .42  $10 .18  s8 .74

3 ,683 .59  -o -  65L .07
1 ,155 ,55  52 ,39  204 .24

w7 $ 1 , 7 5 9 . 3 8

TOTAL

$  4 ,074 .90
293.34

4 ,334  . 66
r , 4L2 .18

gi6';iird5'

A Statement of Audit  Changes attached to the Nrl t ice of Def ic iency stated in

part  that the net operat ing loss carryover frorn 1975 to 1976 was l imlted to

$25,794.00; that the net operat ing loss carryo\rer fron 1975 to L977 was

disal lowed, since the carryover from 1975 was : f iu l ly absorbed ln L976; that the

loss clained of $13r691.00 was disal lowed as urrsubstant iated, and that the

partnership incoue was subject to the New York City nonresldent earnings tax.

4. On or about April 15, 1976 petLtioners filed an amended New York State

Income Tax Nonresldent Return for 1970. They r:eported total  income of $174,502.00

and they deducted a net operat ing loss carrybar: :k from 1972 of $43,845.00. They

also reported $10r073.00 of i tenized deduct ion$, pr ior to al locat ion. After

deduct ing est imated tax payments of $7,500.00, a balance due of $8,429.00 was

computed which petLt ioners paid on or about Ju- l ly 10, 1976.

5. The Audit  Divis ion did not al1ow the net operat ing loss as clalmed on

pet i t loners t  1970 amended New York income tax return, but rather required sald
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loss to be f l rst  appl led to 1969. Pet i t ioners'  L969 New York incone was

suff ic ient to absorb al l  of  the 1972 net opera[ ing loss. I lence, none of said

loss was appl ied to their  1970 tax year.

6. On August 30, L977, pet i t ioners agre€rd to the 100 percent al locat ion

of the partnership income to New York for 1970, Ilowever, they dl-sagreed with

the Audlt DlvLsionrs disallowance of the I972 net operating loss whlch petitioners

claimed on their amended 1970 income tax returnr.

7 . On July 24, 1980 a Wl-thdrawal of Petitiion and Discontinuance of Case

for 1970 was sent to pet i t ioners showing a tax of $4,206.50. Attached to the

withdrawal was a tax computation which was app&rently determined fron Petitionersr

amended 1970 return. However, based on Findin;igs of Fact t' l 'r ' tt2tt tt4" ggpg and

pet i t loners r  l -e t te r  o f  January  L4 ,1974,  the  cor rec t  tax  shou ld  be :

Partnershlp Income $174 ,502 .00

7 ,112 .00

$  167 ,  390 .  oo

5 ,011 .00

$  162 ,379 .00
2 ,  500 .00

$  159 ,879 .  oo

$  20 ,943 ,06
25 .00

FT;ei5:06

x  $ 1 1 ) , 0 7 3 . 0 0  =

New York Taxable Incone

New York Tax
Statutory Credit
Balance
New York Tax Per Original  Return $11,748.50
New York Tax Paid with Amended Return $13'429.00
Tax Due

$167 ,390 .00
F56@6',

8. Petltl-oners did not slgn the withdrawfll claimlng that the ttCorttmisslon"

waived the carryback to 1969. In a l -et ter dateud September 8, 1982 pet i t ioners

alleged that the Tax Department told them to fr:rrget 1969, since the Tax Depart-

ment had inadvertantly destroyed their 1969 ta:,r return. Therefore, they argued

that the Couunission should be estopped from cl*funing that the L972 net operatlng

Less expenses: J+4!g'n x g14,803.r)0 =
$363 ,227  .O0

Total New York Income

Itemized deduct ions:

Balance
Exemptions
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loss should be carr ied to 1969. They also staEed that a 50 percent sett lement

would be a fair  of fer.  On Septenber 11, 1982, pet i t loners mai led a check in

the amount of $2,100.00 in sett lement of the t ,ax due for 1970.

9. Pet i t ionerst representat ive, i -n his momorandun dated July 8'  1983,

asserts that in 1969 pet l t ioners were resident,s of New York State and f i led New

York State resldent returns for said year.  ?et[ l t ioners therefore argue that

their  L972 r.et  operat ing loss should be carr ie, : I ,  back to 1970, not 1969' in

accordance with Manuel S. Mart inez, Advisory Opinion (tSg-A-82-(6)-I) .  Al though

pet i t lonersf 1969 New York lncome tax return im not a part  of  the f i le hereln'

said f i le indicates that the pet i t ioners dld i r : l  fact f i le a nonresident return

for 1969. Pef i t loners have not introduced any evidence to support  their  assert ion

that they f i led a New York State resident returrn for 1969.

10. As a ground for redeterminat ion of thr i r  1970 def ic iency, pet i t loners

claimed that allocation of the entire income tr:r New York State is contrary to

the law. In a let ter dated August 26, 1975 to the Chief of  Review Unit ,  Incoue

Tax Bureau referencing the pet i t ion, pet i t ioners t  representat i -ve stated that he

had discussed with an auditor two facets of thr i l  case:

"(1) I  asked that I  be perni t ted to r : :arryback subsequent
New York NOLrs of this taxpayer,  to f ihe year I97O; and
(2) I asked permission to file revisrud estimates and
returns to apply the $5,000 1969 ovetrpayment to 1970. This
wou ld  save s ix  years  in te res t  on  $5r000. t '

The let ter further stated that the auditor adv: i l .sed that Regulat ion 131.6(c) did

not pernlt the carryback and that, the represenfiatl-ve should take the other

request up with higher authority. However, it was stated in the letter that

Regulat ion 131.6(c) was ruled inval id on June l i l6,  1975 by Graham v. State Tax

Commi-ssi-on, 48 L.D.2d 444.
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The let t ,er concluded:

rrln any event I wish the taxpayer to be protected ln his
r ight to carrybaek, unt i l  the law is sett led. Please
advise me what to do to give taxpayer thls protection.
Also advise me i f  we can take steps bo apply the $51000. to
the  1970 re tu rn . ' r

While the letter did not mention the ]rear in which petitloners sustained

a net operat ing loss or how the $5r000.00 overl tayment for L969 was determlned,

the Chief of the Review Unl-t Income Tax Bureau repl-led to the letter on September 10,

1975. The let ter stated in pert inent part :

rrThe issues raised in your let ter of  August 26, 1975
concerning the net operating loss to be carried back is a
dif ferent issue from the Not ice of Def ic lency. I f  you wish
to fl1e a claim for refund and submj-t figures and details
showing how the loss was computed as well as how the tax
would be affected, you may do so. I l i :  the claim for refund
is deniedr ]ou will then have the oplrortunity to file a
pet i t ion on the claim which wi l l  ent1[t le Mr. Shapiro to a
formal hearing under the Statute.

I am unable to ans\rer the second portlon of your inquiry
since I cannot determine whereln the 1969 return enters the
picture nor can I  reconci le any 1969 l tern with the 1970.
If you are referrl-ng to a net operat:llng l-oss carryback to
1969, the claim for 1969 may also be f i led providing the
statute has not expired. Therefore, unless further informa-
tion in more detall is submitted covr:lring 1969, I am unable
to give you any inforrnation regardin$ the appJ-lcation of a
$5,000.00  payment  to  1970.

In order to facilitate matching any :reply and claim with
the fLle,  please use the enclosed en,relope."

On November 7, 1975, the Review Unit  rrot i f ied pet i t ioners that s ince

no reply was received to their  let ter of  Septerrber 10, 1975, the f i le was being

referred to the HearLng Unlt .

In April, 1976 petitioners fil-ed an arnended 1970 income tax return

(see Finding of Fact rr4" 
e"Ee).  Pet i t ioners have never f  i led a claim for

refund for 1969 based on a net operating loss clarryback from L972.
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11. Petitioners submitted Internal Revenulg Service fotm 4952, Investment

Interest Expense Deduct i-on -  L977, as substant: [-at i -on for the $13,591.00 loss

claimed on pet i t ioners 1977 New York State income tax return. I t  was stated

that the f igure on the form was incorrect becal lse $14,000.00 was omit ted and

that this was adjusted by the Internal- Revenue Servlce at an audit perforned in

1980. The interest deduction cl-aimed on the f,rrrm nas a purported carryover

deduction from prior years. However, no prior year forms \ilere submitted to

show how the carryover deductLon was computed. The form was not properly

eonpleted and the amount shown on the form cou.l-d not be reconciled to the

$13,691.00 loss. The Internal Revenue Service audLt report  l ras not submitted

to show the correction of the deduction. Peti'rloners clained that they could

not take all investment interest deducti-on in l-976 because "there were not any

Schedule E i tems in 1976. ' r  However,  pet i t ioners 1976 New York lncome tax

return lndicated that petitioner should have rtrported for federal tax purposes

over $60,000.00 as partnership income, a Schedule E i tem of incone, i f  thelr

federal- tax return was properly completed.

12. Petltioners dld not submit any evidenr::e to show that they hrere not

subject to the penalty imposed for L976 and 191f 7.

CONCLUSIONS OF LrriW

A. That pursuant to sect ion L72(b) (1) (A) l i i )  of  the Internal Revenue Code

a net operating loss shall be carried back to G:ach of the three taxable years

preceding the taxable year of such loss.

B. That pursuant to sect ion 687(d) of the Tax Law a claim for credit  or

refund attr ibutable to a net operat ing loss car:ryback shal l  be f l led within

three years from the time the return was due for the taxable year of the loss.
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C. That pursuant to sect i -on 687(e) of thlp Tax Law no credit  or refund

shal-l be allowed or made after the expiration ,of the applicable perlod of

l imitat ion specif ied ln this Art ic le,  unless a claim for credlt  or refund is

filed by the taxpayer within such period. Any later credlt shall- be void and

any refund erroneous.

D. That pet i t ionerst arguments as stated in Findings of Fact t t8t t  and t t9",

.ggp., are without merit. There is no evidenc,iir in the f ile other than petltloners I

allegation that they were informed that they cr:luld not carryback the 1972 net

operat ing loss to 1969 because the Tax Department dest,royed pet l t lonersr f969

tax return. Wtrlle petitioners are correct in :neference to the advisory opinion,

pet i t ioners have not establ ished that they nere residents of New York ln 1969.

On the contrary, the file indicat,es that petit.:Loners filed a nonresident return

for 1969. Pet i t ionersr last argument is also r ,rr i thout meri t .  Pet i t ioners were

informed to f i le a claim for refund for 1969 (rree Finding of Fact "10").

However, they chose to carryback the net operatring loss to 1970 and they never

filed a claim for refund for 1969 which would llave been tinely at the time they

f i led their  amended 1970 return.

E. That since pet i t ioners were nonresidents of New York during the period

1969 through L972 and thereaft,er, they were rer:luired to first carryback their

L972 net operating loss to 1969. Inasmuch as *aid loss was ful-ly absorbed by

their  1969 New York income, pet i t ioners cannot properly carryback their  1972

net operat ing loss to 1970. They had unt i l  Aplr i l  15, L976 to f i le a claim for

refund for 1969. Slnce the t ine for f i l lng a claim for refund for 1969 has

expired, no refund can be authorized in accord: lnce with sect ion 687(e) of the

Tax Law.
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F. That the burden of proof is upon pet i tEioners to substant iate the

$ 1 3 , 6 9 1 . 0 0  l o s s  ( s e c t i o n  6 8 9 ( e )  o f  t h e  T a x  L a w  a n d  s e c t i o n  U 4 6 - 3 9 . 0 . ( e )  o f

Chapter 46, Ti t le U of the Adninistrat ive Code of the City of New York).  The

submission of an incomplete form (Internal Revl:nue Service forn 4952) ls

insufficient evldence to sustain their burden r::f proof to substantlate the

l o s s .

G. That the Audit Dlvsion is dlrected to apply the $2,100.00 payment (see

Finding of Fact "8", gf!E) against the 1970 tiirx deficiency as computed in

Finding of Fact t t7",  supra.

H. That the pet i t ion for the 1970 tax yei i [ r  is granted to the extent

indicated in Conclusi-on of Law t tGtr, .W-, and is ln al l  other respects denied.

The Notice of Def lc iency dated February 25, 19, i '4 is sustained as lndicated ln

Conclusion of Law "G", .W.. The petition fori the 1976 and, L977 tax years ls

denied and the Not ice of Def ic lency dated MaylL.4, 1980 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

J/lN 1 B 1gg4
,

PRESIDENl
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STATE OF NEW \1ORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, 79fi4

Norman & Nita Shapiro
Tower /11,  Apt.  2705
2247 S. Ocean Dr.
Hollywood, FL 33020

Dear  Mr .  &  Mrs .  Shap i ro :

Please take not ice of the Decision of the Stal  e Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax I iaw and Chapter 46, Ti t le U of
the Administrat ive Code of the City of New Yorik,  a proceeding in court  to review
an adverse decision by the State Tax Commissicr in may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rulesr,  and must be commenced in the
Supreme Court of the State of New York, Alban5rl County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and tr ' inance
law Bureau - l i t igation Unit
Building l l9, State Campus
Albany, New York 72227
Phone l l  (518) 457-2a70

truly yours,

SIATE TAX COMMISSION

Petit ioner' s Representative
Eugene L. Boyars
P .0 .  Box  1146
Selden, W 117840946
Taxing Bureau' s Representative

Vlery



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ions

o f

NORMAN SIIAPIRO and NITA SI{APIRO DECISION

for Redeterminat ion of Def ic iencies or for :
Refunds of Personal Income Tax under Article 2iil
of  the Tax Law for the years 1970, L976 and 191'72
and New York City Nonresldent Earnings Tax undrur
Chapter 46, Ti t le U of the Administrat ive Code :
of the City of New York for the Years 1976 and
1 9 7 7 .  :

Pet i t , ioners, Nonnan Shapiro and Nita Shap: l l - ro,  Tower 1, 2201 South Ocean

Drive, Apartment 2705, Hol lywood, Flor ida 330211, f i led pet i t ions for redeter-

mination of deficiencies or for refunds of per$onal income tax under AtticLe 22

of the Tax Law for the years 1970, 1976 and 19'7 and New York City nonresident

earnings tax under Chapter 46, Title U of the rr[dministrati-ve Code of the Clty

of New York for the years L976 and, 1977 (Fi le l tos. L3407 and 31464).

A forrnal hearing for tax year 1970 was corimenced before Harvey Baum,

Hearing Off icer,  at  the off ices of the State Ti i tx Commlssion, Two World Trade

Center,  New York, New York on May 16, 1978 at t . :30 P.M. and cont inued sine dle.

pet i t loners appeared by Eugene L. Boyars, c.p.rr . .  The Audit  Divis lon 
"-n";

by  Peter  Cro t ty ,  Esq.  (Frank  Lev i . t t ,  Esq . ,  o f  oounse l ) .

On July 3, 1983, pet i . t loners advised the i i i i tate Tax Cornnission, ln wri t ing,

that they desired to waive further formal hearlng and to submi.t the case to the

State Tax Couurl-ssion upon the entire record corlrtained ln the ftle. After due

consideration of sald record, the State Tax Coilrmission renders the fo1-1-owing

decision.
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ISSUES

I. Whether petitioners can properly carrlrback thelr 1972 net operating

loss  to  L97O.

II .  I ' lhether pet i t ioners substant iated a $1.3,691.00 loss claimed on thel-r

1977 New York nonresident income tax return.

FINDINGS OF FAC1

1. Pet i t ioners, Norman Shapiro and Nita t ' ihaplro, t imely f i led a joint  New

York State Income Tax Nonresident Return for 111t70. On said return pet i t loners

repor ted  $26,450.00  in  par tnersh ip  income and r :omputed a  tax  o f  $1 '748.50 .

Said return resulted in an overpa)rment of $5,7:;L.50 which they requested to be

credited to their  1971 est imated tax account.  They t inely f i led joint  New York

State income tax nonresident returns for 1976 lirnd L977. On the 1976 lncome tax

return pet l t ioners reported buslness income of $57,28I.00 and partnershlp

income of $3,039.00. They also cl-aimed a net q,perat ing loss carryover from

1975 o f  $71,982.00 .  On the  !977 income tax  re tu rn  they  repor ted  bus iness

income o f  $177,777.00  and a  par tnersh ip  loss  o f  $13,69 f .00 .  They  a lso  c la imed

the balance of the net operat ing loss carryoveri :  f ron 1975 of $1L,662.00.

Pet i t ioners did not f i le New York Clty nonresident earnings tax returns for

1976 al l .d L977.

2. On February 25, 1974, the Audit  Di-vis: l l .on issued to pet i t ioners a

Not ice  o f  Def ic iency  fo r  1970 impos ing  persona. l .  income tax  o f  $19 '731.15  and

in te res t  o f  $3 ,386.65  fo r  a  to ta l  o f  $23,117.8q .  A  Sta tenent  o f  Aud i t  Changes

attached to the Not ice of Def ic iencv stated thrt t :

"Since the partnership of Motor l lotel Management Associates
did not allocate its income and sincrli the property from
which the income was derived was whotrly inside New York
State, you as a member partner may not allocate your
dis t r ibut lve share."
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Peti t ionerst New York income sras determined to be $I74'502.00. In computing

the deficiency the Audit Division allowedr prirlrr to allocation, expenses of

$14,803.00  and a  s tandard  deduct ion  o f  $1 ,000. , )0 .  Accord ing  to  pe t i t ioners '

let ter of  Januarl  14, L974, pet i t ioners report , i i rd total  federal  partnership

i n c o m e  o f  $ 3 6 3 , 2 2 7 . 0 0  l e s s  e x p e n s e s  o f  $ 1 4 , 8 0 3 , 0 0 .

3. On May 14, 1980 the Audit  Divis i .on is{;ued to pet i t ioners a Not ice of

Deficiency imposlng New York State personal in,::ome tax and New York Clty

nonresident earnings tax as follows:

Penal ty
(685(c )  )  In te res t

NYS -  1976
NYC -  1976
N Y S  -  1 9 7 7
N Y C  -  1 9 7 7
TOTAL

Def ic iency

$3 ,229  . 57
224.42

3 ,683 .  59
1 ,  155 .55

-0-
$10 .18

-0-
52.39

w7

$  845 .33
58 .74

65L.07
204.24

Fi7ffi6'

TOTA].

$  4 ,074 .90
293.34

4 ,334 .66
r , 4 r2 .18

$10 ,115 .08

A Statenent of Audit  Changes attached to the nft ice of Def lc iency stated in

part  that the net operat ing loss carryover froir  t975 to 1976 was l imited to

$25,794.O0; that the net operat ing loss carryover fron 1975 to 1977 was

disal lowed, since the carryover from 1975 was ful fy absorbed in 1976; that the

loss claimed of $13r691.00 was disal lowed as urnsubstant iated, and that the

partnershi-p income was subject to the New York City nonresident earnlngs tax.

4. On or about Apri l  15, 1976 pet i t ioner$ f i led an arnended New York State

Income Tax Nonresi-dent Return for 1970. They geported total  i -ncome of $174,502.00

and they deducted a net operat ing loss carrybal lk from 1972 of $43,845.00. They

al-so reported $10,073.00 of i tenized deduct iong, pr lor to al locat ion. After

deduct ing est i -mated tax payments of $7,500.00, a balance due of $8'429.00 was

computed which pet i t ioners paid on or about Jul-y 10'  1976.

5. The Audit Divislon did not allow the nlet operating loss as claimed on

petitioners t 1970 amended New York income tax Feturn, but rather requlred said
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loss to be f i rst  appl ied to 1969. Pet i t lonerst 1969 New York income was

suff ic ient to absorb al l  of  the 1972 net operat ing loss. I lence, none of said

loss was appl ied to their  1970 tax year.

6. On August 30, L977, pet i t ioners agreer, l  to the 100 percent al locat lon

of the partnership income to New York for L970, Ilowever, they dlsagreed wlth

the Audit Divisionts disallowance of the L972 t:let operating loss which petitloners

claimed on thelr amended 1970 lncome tax returrt.

7.  On July 24, 1980 a Withdranal of  Pet l f l lon and Discont inuance of Case

for 1970 was sent to pet l t ioners showing a tax of $4,206.50. Attached to the

withdrawal was a tax computation whlch r^ras appi,[rently determined from petitionersr

amended 1970 return. llowever, based on Findings of Fact I' lrr' rr2rf rr4tt g3g and

pet i t lonerst let ter of  Januaty L4, L974, the cqrrrect tax should be:

Partnership Income

Lessexpenses:  f f i  x  $14,803.d0

$167 ,390 .00
$336 ,468 .00

$r7 4  ,5o2.  oo

= 7  'LL?.OO

$  167 ,  390 .00

5 ,011 .00

$162 ,379 .  00
2 ,  500 .00

$  159 ,879 .  oo

$  20 ,943 .06
25 .00

T, Zo;tiil6'6'

$  10 ,  r 77 .50
$  10 ,740 .56

Total New York Income

Itemized deduct ions:

Balance
Exemptions
New York Taxable Income

New York Tax
Statutory Credlt
Bal-ance
New York Tax Per Origlnal  Return $1.,748.50
New York Tax Paid with Amended Return $l t | ,429.00
Tax Due

8. Petitloners dld not slgn the withdraw{rl clalnlng that the "Commisslon"

waived the carryback to 1969. In a let ter dated September B, 1982 pet i t ioners

alleged that the Tax Department told them to forget 1969, since the Tax Depart-

nent had inadvertantly destroyed their 1969 ta.rc return. Therefore, they argued

that the Cornurission should be estopped from cl,il iming that the 1972 net oPeratlng
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loss should be carr ied to 1969. They also 
"t"{ed 

that a 50 percent sett lement

would be a fair  of fer.  On Septenber 11, L982, pet i t ioners mai led a check in

the amount of $2,100.00 in sett l -ement of the t , rrx due for 1970.

g. Pet i t ionersr representat ive, in his m,i l rmorandum dated July 8, 1983,

asserts that in 1969 pet i t ioners were residentru of New York State and f i led New

York St,ate resident returns for said year.  PetEit ioners therefore argue that

thei-r  1972 r.et  operat lng l -oss should be 
"".r ierr l  

back to L970, not 1969, in

accordance with Manuel S. Mart inez, Advisory Ol l in ion (TSB-A-82-(6)-I) .  Al though

pet i t ionerst 1969 New York i .ncome tax return i . , ;  not a part  of  the f i le herein,

said f l l -e indicates that the pet i t ioners did f i r  fact f i le a nonresident return

f.or 1969. Petitioners have not introduced any evidence to support their assertion

that they f i led a New York State resldent returt :n for 1969.

10. As a ground for redeterminat ion of thr:  1970 def ieiency, pet i t ioners

claimed that allocatlon of the entire income trD New York State is contrary to

the law. In a let ter dated August 26, 1975 to the Chief of  Review Unit ,  Income

Tax Bureau referencing the pet i t ion, pet i t ionepst representat ive stated that he

had discussed with an auditor t \ ro facets of thE case:

"(1) I asked that I be permltted to ,:arryback subsequent
New York NOLts of this taxpayer,  to Ehe year 1970; and
(2) I  asked permissLon to f i le revisl :d est imates and
rerurns ro apply the $5,000 1969 oveEpayment to 1970. Thls
would save six years Lnterest on $5,1)00.r1

The let ter further stated that the audltor advl ised that Regulat ion 131.6(c) dld

not, permit the carryback and that the represenpative should take the other

request up with higher authority. Ilowever, it was stated in the letter that

Regulat ion 131.6(c) was ruled inval- l -d on June i26, 1975 by Grahan v. State Tax

Conmiss lon ,  48  A.D.2d 444.
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The let ter  concluded:

rrln any event I wish the taxpayer to be protected in his
r ight to carryback, unt i l -  the law is sett led. Please
advise me what to do to give taxpayer: this protection.
Also advise me i f  we can take steps rro apply the $5'000. to
the  1970 re tu rn . r l

While the letter did not menti.on the 'lrear in which petitioners sustained

a net operat ing loss or how the $5r000.00 overlpayment for 1969 was determined'

the Chief of the Review Unit Income Tax Bureau repl-l-ed to the letter on September 10'

I975.  The le t te r  s ta ted  in  per t inent  par t :

rrThe issues raised in your let ter of  August 26'  L975
concerning the net operating loss to be carried back is a
dif ferent issue from the Not ice of D,r l f ic l -ency. I f  you wish
to fil-e a claLm for refund and submiE figures and detalls
showlng how the loss was computed as well as how the tax
would be affected, you may do so. I i :  the clalm for refund
is deniedr ]ou w111 then have the opportunity to fil-e a
pet i t ion on the claim which wi l l  entr l t le Mr. Shapiro to a
formal hearing under the St.atute.

I am unable to answer the second porfion of your inqulry
since I cannot determl-ne wherein the 1969 return enters the
picture nor can I  reconci le any 1969 i tem with the L970.
I f  you are referr ing to a net operat i lng loss carryback to
L969, the claim for 1969 may also be f l led providing the
statute has not expired. Therefore, unless further informa-
ti.on i-n more detail is submitted covering 1969, I am unable
to give you any information regarding the application of a
$5,000.00  payment  to  1970.

In order to facilitate matchlng any reply and claim wlth
the f i le,  please use the enclosed en' , le lope.t t

On November 7, 1975, the Review Unit notified petit.ioners that since

no reply was recelved to their  let ter of  September 10, L975, the f i le was belng

referred to the Hearing Unlt .

In Apri l ,  1976 pet i t ioners f i led an a{nended 1970 income tax return

(see Finding of Fact 'r4rr 
-gupra.) . Petitioners have never f il-ed a claim for

refund for 1969 based on a net operat ing loss i :arryback fuom 1972.
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rr .  Pet i t ioners submitted rnternal Revenrrf  s"t l r t"e form 4952, rnvestnent

In t ,e res t  Expense Deduct ion  -  L977,  as  subs tan tJ la t lon  fo r  the  $13 '691.00  loss

claimed on pet i t ioners 1977 New York Statg insrr) tn€ tax return. I t  was stated

that the f igure on the form was incorrect becarrse $14,000.00 was onit ted and

that this was adjusted by the Internal Revenue Service at an audit, perforned in

1980. The interest deductlon claimed on the f,r)rm was a purported carryover

deductlon from prior years. However, no prior year forms were submitted to

show how the carryover deduction was computed. The form was not properly

completed and the amount shown on the form cou Ld not be reconclled to the

$13r691.00 loss. The Internal Revenue Service audit  report  r f ,as not submitted

to show the correct ion of the deduct ion. Pet lEloners cl-alned that they could

not take all investment interest deduction in 1976 because "there ltere not any

Schedule E i teurs in 1976." However,  pet i t loneFs 1976 New York income tax

return j -ndicated that pet i t ioner should have rpported for federal  tax purPoses

over $601000.00 as partnership income, a Schedir le E i tem of income, i f  thelr

federal tax return was properly conpl-eted.

12. Petitioners did not submit any evidenEe to show that they were not

subject to the penal-ty imposed fox L976 and L9,77.

CONCLUSIONS OF L.\W

A. That pursuant to sect ion L72(b) (1)(A)( i )  of  the Internal Revenue Code

a net operating l-oss shaLl be carried back to each of the three taxable years

precedlng the taxable year of such loss.

B. That pursuant to sect ion 687(d) of

refund attr ibutable to a net operat ing loss

three years from the time the return was due

the Tax Law a claim

cakryback shall be

f,pr the taxable ye

fo r  c red l t  o r

ftled wLthln

ar of the loss.
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C. That pursuant to sect ion 687(e) of thb Tax

shall be allowed or made after the explration rpf the

l imitat ion specif ied in this Art lc le,  unless a claim

filed by the taxpayer withln such period. Any later

Law no credlt or refund

appl icabl-e period of

.  for credit  or refund ls

credit shall be void and

any refund erroneous.

D. That pet i t ionerst arguments as stated in Findings of Fact "8'r  and t t9",

-9g4, are wlthout merlt. There is no evidenc,u in the file other than petltionersl

allegation that they were informed that they c,rruld not carryback the L972 net

operat lng loss to 1969 because the Tax Departm{rnt destroyed pet i t ioners I  L969

t.ax return. While petitloners are correct in r:eference to the advlsory opinion,

pet i t ioners have not establ ished that they wer,r  residents of New York in 1969.

On the contrary, the f i le lndicates that pet i t  Loners f l l -ed a nonresident return

for 1969. Pet i t ionersr last argument is also rrdthout meri t .  Pet i t ioners were

informed to f i le a claim for refund for 1969 (bee Finding of Fact "10").

l{owever, they chose to carryback the net operaLing loss to 1970 and they never

flLed a claim for refund for 1969 which would 1rave been tinely at the tine they

f i led their  amended 1970 return.

E. That since pet i t ioners were nonresiderlr ts of New York during the period

1969 throlugt. 1972 and thereafter, they were re{luired to first carryback theLr

1972 net operating loss to L969. Inasmuch as uaid l-oss was fully absorbed by

their 1969 New York income, petitioners cannot properly carryback theLx L972

net operat ing loss to 1970. They had unt i l  Appi l  15, 1976 to f i le a claim for

refund for L969. Slnce the t ine for f i l lng a i : latur for refund for 1969 has

expired, no refund can be authorized in accordL.rce wLth sect ion 687(e) of the

Tax Law.
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F. That the burden of proof is upon pet i t ioners to substant iate the

$ 1 3 , 6 9 1 . 0 0  l o s s  ( s e c t i o n  6 8 9 ( e )  o f  t h e  T a x  L a w  a n d  s e c t i o n  U 4 6 - 3 9 . 0 . ( e )  o f

Chapter 46, Ti t le U of the Adurl-nistrat lve Code of the City of New York).  The

subnission of an Lncompl-ete form (Internal Revr:nue Service form 4952) Ls

i-nsufficient evLdence to sustain their burden ,,rf proof to substantiate the

l o s s .

c.  That the Audit  Divsion is directed to apply the $2,100.00 paynent (see

Finding of Fact "8"r.ry1d against the 1970 t l rx def ic iency as computed in

Finding of Fact "7",  $pE.

H. That the pet i t ion for the 1970 tax ye,rr  is granted to the extent

indlcated in Conclusion of La\^r "G", -ry and is ln all other respects denied.

The Notice of Def ic lency dated February 25, 19 14 is sustained as indicated l-n

Conclusion of Law "G", g.W.. The pet i t l -on fo:  the 1976 and L977 tax years is

denied and the Not ice of Def ic iency dated May lL4, 1980 is sustalned.

DATED: Albany, New York STATE TAx COMMISSION

JAN'i s €eq
PRESIDENT




