
STATE OF NEI,i' YORK

STATE TAX COUMISSION

In the Mat,ter of the Petition
of

Angelo Sciabarassi
AITIDAVIT OF I,IAIIING

for Redetermination of a Deficiency or for Refurnd :
of Personal Income Tax under Art icle 22 of the ,[ax
Lar* aad Chapter 46, Title T of the Adninistrati.re :
Code of the City of New York for the Years 1978
and 1980.  :

State of New York ]
ss . :

County of Albany l

David Parchuck, being duly sr+orn, deposes und says that he is aa enployee
of the State Tax Connission, that he is over 18 years of age, and that on the
26th day of July, 1984, he served the within not; ice of Decision by cert i f ied
mail upon Angelo Sciabarassi, the petit ioner irrr the within proceeding, by
enclosing a true copy thereof in a securely sea-led postpaid lrapper addressed
as fo l lows:

Angelo Sciabarassi
44 Spruce Ave.
Bethpage, NY 11714

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custodl' of the United States Postal
Service within the State of New York.

That deponent further says that the said adlidressee is the petit,ioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
26th day of July, 1984.
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STATE OF NEhI YORK

STATB TAX COIO{ISSION

of
Angelo Sciabarass i

for Redetermination of a Deficiency or Revision
of a Determination or Refund of NYC & Personal
Income Tax under Art icle 22 & 30 of the Tax law
for  the Years 1978 & 1980.

MFIDAVIT Otr' MAIIING

State of New York )
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes irnd says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that.  on the
26th day of July,  1984, he served the within not ice of Decision by cert i f ied
mail upon Peter R. Newman, the representative of the petitioner in the within
proceedinSr by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Peter R. Newman
400 Jericho Turnpike
Jer icho ,  NY 11753

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Post.al
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
26 th  day  o f  Ju ly ,  1984.
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STATE OF NEW YORK
STATE TAX COMMISIS ION

ALBANY,  NEW YORK 12227

JuLy 26, 7984

Angelo Sciabarassi
44 Spruce Ave.
Bethpage, NY 7771.4

Dear  Mr .  Sc iabarass i :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at l:he administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and l i lu les, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 Months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building /19, State Campus
Albany, New York 72227
Phone # (Sre) 457-2a7A

Very truly yours,

STA E TAX COMMISSION

Peti t ioner '  s Representat ive
Peter R. Newman
400 Jericho Turnpike
Jer icho ,  NY 11753
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i . t ion

o f

ANGELO SCIABARASSI

for Redeterminat ion of a Def ic iency or for
Refund of Personal- Incoue Tax under Article 22
of the Tax Law and Chapter 46, Ti t le T of the
Administrative Code of the City of New York fo::
the  Years  1978 and 1980.

Whether pet i t loner

to col lect and pay over

is  l iab le to a penal ty  iurposed for

\ i r i thhold ing taxes of  Casco Electr ic

FINDINGS OF FACT

DECISION

the wl l l fu l  fa i lure

Corporat lon.

Peti t ioner,  Angelo Sciabarassi ,  44 Spruce Avenue, Bethpage, New York

IL714, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of.  the Ta>r;  Law and Chapter 46'  Ti t le T of

the Administrat ive Code of the Cltv of New Yorl ;  for the vears 1978 and 1980

(F i le  No.  37397) .

A fornal hearing was held before Daniel  J.  Ranal l i ,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two Wc,r ld Trade Center,  New York, New

York, on January 25, 1984 at 11:00 A.M., with a.ddit ional information to be

submitted by February 25, 1984. Pet i t ioner appeared ry se. The Audit  Dlvis ion

appeared by  John P.  Dugan,  Esq.  ( I rv ing  Atk ins ,  Esq. ,  o f  counse l ) .

ISSUE

1. On June 29, 1981, the Audit  Divis ion issued a Not ice of Def ic iency

along with a Statement of Def ic iency imposing a penalty pursuant to sect ion

685(g) of the Tax Law against pet i t ioner,  Angel,r> Sciabarassi ,  as a person

required to col lect,  t ruthful ly account for and pay over withholding taxes of
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Casco E lec t r i c  Corpora t ion  ( "Casco" )  in  the  amount  o f  $158.15  fo r  the  year  1978

and $1 ,065.01  fo r  the  year  1980 fo r  a  to ta l  o f  $1 ,223.L6 .  On November  30 ,

1981, the Audit  Divis ion issued a Not ice of Del[ ic iency along with a Statement

of Def ic iency pursuant to sect ion 045 (g) of th, i : r  Tax Law against pet i t ioner in

the  amount  o f  $13,633,52  fo r  the  year  1980.

2. Pet i t ioner was president of Casco, an electr ical  contract ing company,

during the perlod in issue. For the withholding tax perlod December 1, 1978

through December 31, L978, pet i t ioner f i led a rrnonthly Reconcl l iat ion of Tax

Withheld ( IT-2103) on behalf  of  Casco indicat ing that $2,465.70 in New York

s tare  tax  and $44.25  in  New York  C i ty  tax  was r , i r i rhhe ld .  o f  rhe  $2 ,509.95  to ta l

tax  w i thhe ld ,  on ly  $2 ,35 t .80  was remi t ted ,  resr , r . l t ing  in  a  shor tage o f  $158.15 .

3. On Septernber 22, 1980, Casco f i led a I 'et i t ion in Bankruptcy under

Chapter 7 of the United States Code in the United States Bankruptcy Court for

the Eastern Distr ict  of  New York. For tax year" 1980, the Department of Taxat ion

and Finance received an unsigned, undated Form IT-2103 indicat ing that total

tax  w i thhe ld  fo r  the  year  was $28,608.98 ,  o f  w t l i ch  $13,910.45  had been pa id . l

No tax was remitted with the form and the Department filed a clain with the

Bankruptcy Court  on September 24, lg8l  for the $14,698.53 outstanding for 1980

and the $158.15 outstandlng for 1978. No paynernts had been received as of the

hearing date.

4. Pet l t ioner did not contest the amounts in lssue. He explained that he

did not have enough uroney, personal lyr to cover the def ic iency and he had hoped

the Bankruptcy Court would collect enough funds from Casco to satisfy its tax

I Pet i t ioner bel ieves that
Bankruptcy Court since he had
such information to the court

the IT-2103 came from a referee or clerk of the
turned over al l  of  Cascots records containing
upon Cascors f i l ing for bankruptcy.



ob l iga t ions .  Pet i t loner

the taxes due from Casco
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feels that the Audit  Divis ion

prlor to imposing the penalty

CONCLUSIONS OF L,I}'IW

should attempt to obtain

on him.

A. That sect ion 685 (g) of the Tax Law prnvides that any person required

to col lect,  t ruthful ly account for and pay ove:r: :  wlthholding taxes, who wi l l fu l ly

fai ls to co1lect,  account for and pay over such taxes, wl l l  be l iable to a

penalty equal to the total  amount of the tax not col lected, accounted for and

pa id  over .  Sec t ion  T46-185.0(g)  o f  Chapter  46 ,  T i t le  T  o f  the  Adn in is t ra t l ve

Code of the City of New York contains a sinl lar: 'provision,

B. That the penalty imposed under sect iolrr  085(g) of the Tax Law is

separate and independent of the corporat ionrs - l , iabi l i ty for the unpaid taxes

and the fact that the Bankruptcy Court may not have finalized payments to

Cascofs creditors does not preclude the Audit  I ) iv is ion from imposlng a 085(g)

penalty equal to unpaid withholding taxes against pet i t ioner,  individual ly (qee

Ye l l in  v .  New York  S ta te  Tax  Cormiss ion ,  81  A.D.2d 196) .

C. That  the pet i t ion of  Angelo Sciabarassr i  is  denied and the not lces of

def ic iency issued June 29,  1981 and November 3( l '  ,  198I  are susta ined.

DATED: Albany, New York STATE TI\X COMMISSION

JUL 2 6 1984


