
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

i {a l te r  H.  Schwed ler ,  Dec  '  d
& Mi ld red  C.  Schwed ler ,  Ind .  &  Exec .

Walters Electr ic -  The House of l ight

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fncorme &
UBT under Art ic le 22 & 23 of the Tax law for r [he
Years  1968 -  1971.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18th day of January, 7984.

AT'FIDAVIT OF MAITING

that the said addressee is the pet i l ioner
forth on said wrapper is the last known address

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 7984, he served the withr i -n not ice of Decision by cert i f ied
mai l  upon Wal te r  H.  Schwed ler ,  Dec 'd  &  Mi ld rer : l  C .  Schwed ler ,  Ind .  &  Exec . ,
Walters Electr ic -  The House of l ight,  the pel l i t ioners in the within proceeding,
by enclosing a true copy thereof in a seculs] ' , f  sealed postpaid wrapper addressed
a s  f o l l o w s :

I{al ter H. Schwedler,  Dec '  d
& Mi ld red  C.  Schwed ler ,  Ind .  &  Exec .
Walters Electr ic -  The House of l ight
c/o Mi ldred Schwedler
250 So.  Ocean BIvd .  -  Ap t .  118H
Boca Raton, FL 33432

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

s e c t i
Authorized to administer oaths



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

l {a I te r  H.  Schwed ler ,  Dec 'd
& Mi ld red  C.  Schwed ler ,  Ind .  &  Exec . ,

i r la l ters Electr ic -  The House of Lighrt-

fo r  Redeterminat ion  o f  a  Def ic iency  or  Rev is i :n
of a Determinat ion or Refund of Personal fncome
& UBT under Art ic le 22 & 23 of the Tax law forr
the  Years  1968 -  7971.

AFFIDAVIT OF MAITING

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposesi and says that he is an employee
of the State Tax Commission, that he is over tr .8 years of age, and that on the
18th day of January, 7984, he served the withr i .n not ice of Decision by cert i f ied
mai l  upon Ronald P. Cima, the representat ive of the pet i t ioners in the within
proceed ing ,  bY enc los ing  a  L rue  copy  thereo f  rn  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Ronald P. Cima
Rogers & I{el ls
200 Park Avenue
New York, NY 10166

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
o f  the  pe t i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custcdy of the United States Postal

State of New York.

further says that the said addressee is the representative
herein and that the address set forth on said vrrapper is the
of the representative of t trLe petit ioner.

Sworn to before me this
18th day of January, 1984

Authorized to administer oaths



STATE OF NEW \ /ORK
STATE TAX COMMISSION

ALBANY,  NEW YORt (  12227

January 18, 79.14

Wal t .er  H.  Schwedler ,  Dec 'd &
Mi ldred C.  Schwedler ,  Ind.  & Exec.
Walt.ers Electr ic - The House of l ight.
c/o Mildred Schwedler
250 So.  Ocean Blvd.  -  Apt .  118H
Boca Raton, FL 33432

Dear  Mrs .  Schwed ler :

Please take not ice of the Decision of the Sta' t .e Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adurinistrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Li ,rw, a proceeding in court  to
review an adverse decision by the State Tax Cr:mmission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law anrt  Rules, and must be connenced in
the Supreme Court of the State of New York, A.ll.bany County, within 4 months from
the date of this not ice.

fnquir ies concerning the computat ion of tax drre or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and ]|inance
Law Bureau - Li t igat ion Unit
Bui lding / /9,  State Campr;rs
Albany, New York 72227
Phone if (518) 457-2070

I,i'ery truly yours,

L||TATE TAX CoMMISSIoN

Petit ioner' s Representative
Ronald P. Cima
Rogers & hlel ls
200 Park Avenue
New York, NY 10166
Taxing Bureau's Representative

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ions

o f

I4IALTER H. AND MILDRED C. SCHWEDLER,
WALTERIS ELECTRIC - THE HOUSE OF LIGHT

for  Redetermlnat ion of  Def ic iencies or  for
Refunds of Personal- Income and Unincorporated
Business Taxes under Ar t ic les 22 and 23 of
the Tax Law for  the Years 1968 through 1971.

DECISION

Peti t ioners, Walter H. and Mildred C. Schv'edl-er,  lJal terrs Electr ic -  The

I louse of Light,  c/o Mi l-dred C. Schwedler,  250 Siouth Ocean Boulevard, Apartment

I l8H' Boca Raton, Flor ida 33432, f i led pet i t iorr .s for redeterminat ion of def i -

c iencies or for refunds of personal income and unincorporated buslness taxes

under Art ic les 22 and 23 of the Tax Law for ther years 1968 through 1971 (Fi le

N o s .  1 3 8 8 5 ,  1 3 8 8 6  a n d  1 5 1 9 1  t h r o u g h  1 5 1 9 5 ) .

A forural  hearing rdas co rnenced before Solcrmon Sies, Hearlng Off icer,  at

the off ices of the State Tax Commission, Two Wc,r ld Trade Center,  New York, New

York on November 30, 1977 at 9:15 A.M. The hearing was cont inued to conclusLon

before Robert  F. Mul l igan, Hearing Off icer,  at  the same off ices ot l {ay 26, 1983

at 9:15 A.M. Pet i t ioners appeared at the f i rst  hearLng by Rogers & I{el ls,

Esqs. (Norman ! i l ise, Esq.,  of  counsel) .  The Audit  Divis ion appeared by Peter

Cro t ty '  Esg.  (Franc is  Cosgrove,  Esq. ,  o f  eounse l ) .  A t  the  second hear ing ,  the

pet i t ioners appeared by Rogers & Wel ls,  Esq. (R,rnald P. Cima, Esq.,  of  counsel)

and the Audit  Divis ion appeared by John P. Dugarn, Esq. ( lJ i l - l iam Fox, Esq.,  of

counsel)  .
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ISSUES

I. Whether the gain on the sale of bull-di.ngs owned by Walter H. and

l ' l i ldred C.  Schwedler  as jo int  tenants was subj t }c t  to  unincorporated business

tax, where the business which they owned and olrerated as partners lras a tenant

in said bui ld ings.

II. Whether the Audit Divisionrs determin,i lt ion of the €rmount of gain

der lved f rom the sale of  goodwi l l  was correct .

TINDINGS OF FAC:I:

S ta te

1 9 6 8

1. Petit.ioners Walter II. and t'ti ldred C. $ichwedler filed separate New York

nonresident incorne tax returns on combined forms IT-209 for the years

through I97I.

2 .  Pet i t ioners

House of Light,

LT-204.

3. On March 20, I972,  a  Not ice  o f  Def ic iency  nas  issued to  pe t i t ioners

assert ing def i .c iencies in unincorporated buslnerss Lax due of $8r637.80 for 1968

and $9 ,381.13  fo r  1969,  p lus  pena l t ies  to r  L969 in  the  amount  o f  $3 ,236.49 ,  and

interest for both years. On l lay 20, 1974 another Not ice of Def ic iency was issued

to pet i t ioners assert ing def ic iencies of $868.45 in tax and $356.61 in penalt ies

fo r  1970 and $22,15 I .42  in  tax  and $7 ,863.75  in  pena l t ies  fo r  1971,  p lus  in te res t

for each year.

The def ic iencies were based on the Audit  Dlvls ionrs claim that the

gain and interest income received from the instirllment sale of a bul"lding at

74I-743 Third Avenue in Manhattan, whf,ch had be,en used in the partnership

business, and the gain on the sale of partnersh:Lp goodwil l ,  were subject to

unincorporated l)usiness t .ax. The penalt ies werre asserted under sect ion 685(a)(1)

tr ' Ia l ter H. and Mlldred C. SichwedLer, d/bla Walterrs Electr ic

f i led a New York State Partnership Return for 1968 on- The

form
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and (a)(2) of r ;he Tax Law for fai lure to f i le r i rnincorporated business tax

returns and pa.1 unlncorporated business tax for the years 1969 through 1971.

Notices of def ic iency for personal inr:ome tax dated March 20, L972'

February 25, 1974 and NIay 20, 1974, were also $ent to pet i t ioners l , la l ter H. and

Mildred C. Schrvedler for the years 1968 througi l r  1971 and pet l t ioners protested

same. However, ,  pet i t ioners subsequent ly conceded and paid satd def ic lencies

(apparent ly nof including interest) .  The only remaining issues pertaln to the

unincorporated business tax def ic iencies.

4. Walte:: 's Elect.r i -c -  The House of Lighr: ;  ("Walterrs Electr icr ' )  was

establ ished by pet i t ioner Walt ,er H. Schwedler: i -n 1937. I t  Lras engaged in the

business of sel- l ing electr ical  suppl ies, l ight: l -ng f ixtures and photographic

lighting equiprrent.

5.  Pet l tJ-oner Mi ldred C. Schwedler,  then Mildred Palmer, started working

for Walter H. f ichwedler La L947. She became Mr:.  Schwedler 's partner ln the

business in 19i i5.

6. Mr. Schwedler and Mrs. Palmer had, at least f ron 1949, studied and

kept abreast oJ: real  property purchases, sales and l ist ings in the real estate

market in or atrout the vicintty of Third Avenucr in Manhattan. Mr. Schwedler

and Mrs. Palmer:, in thei-r l-ndividual capacitie$i , owned all the common stock of

G.F.N. Realty Corp. which on October 15, 1948 r;rcquLred a bui ldtng ac 230-232

East 46th Streert ,  Manhattan and on March 14, 1!}55 acquired a bui lding at 228

East 46th Streert ,  Manhattan. In addit ion, the'r i ,  were investors in real estate

fron at least 1949 to L967 and owned at least one parcel of irnproved real

property which hras a rental  property.
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7. Begin:ring at some time in L952' I"1r. Srchhtedler and Mrs. Palmer conrmenced

negot iat ions w:Lth respect to the purchase of two bui ldings located at 74L-743

Third Avenue irr Manhattan.

B. I , la l te;crs Electr ic had been J-ocated at 740-742 Third Avenue for about

11 years, when, in June 1955 pet i t ioners had alr  condit ioning lnstal1ed in said

leased premiser;  at  a cost of  $6,359.22. In Der:ember 1955, they learned that

the building hrrd been sold in October and that they would have to leave by

July 1, 1956, as l t  was to be demolished.

9. In the meantime, Mr. Schwedler and Mrs. Palmer had persuaded the owner

of 74I-743 Thi::d Avenue to sell the building t,) then and in fact purchased it

on January 3, 1956. They took t i t le as joint  Fenants with r ights of survivorshlp.

The funds to prrrchase the buiLdlng came from their orrn personal accounts' not

the business a(:counts.

10. The brr i ld ings at 74L-743 Third Avenue were older f ive story bui ldings

with a total  of  7 smal l-  stores on the street level and apartments above. The

building at 741. was vacant over its stores, as the apartments had been condemned'

and the buildirrg ax 743 contained B occupied rent controlled apartrnents over

i t s  s t o r e s .

11. After receiving not ice that Walterrs l i l lectr ic would have to vacate

740-742 Third Av€nue, petitioners looked for space in the area but coul-d find

nothing suitabl.e. Wtren they had failed to fincL a nerr location by April 1956'

they decided to move across the street to the bul ldings they had acquired

earl ier as joirr t  tenants.

12. Mr. Sehwedler and Mrs. Palmer rrpaid offtt the 7 coumercial tenants and

the stores w€r€: vacaEed. They then renodeled t lhe stores into one larger space

and in August 1956, Walterrs Electr ic moved into the remodeled space.
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13. The jr  int  tenancy and Walterrs Electr ic each maintained ent irely

separate books and records and had separate barnk accounts at dl f ferent banks.

At no t.ime werr: the two bank accounts, i.e. th,e bank accounts of l,Ialterrs

Electric and the joint tenancy, conningled. B,r,rilding expenses such as taxes

and renovation expenses were paid by the joint tenants. There was a formal

lease between tr Ial terrs Electr ic and the jolnt  tenancy and Walter 's Electr ic

paid rent to the jolnt  tenants under the terns of the l -ease. t{al terts Electr ic

paid occupancy taxes to the City of New York whi le at 74I-743 Third Avenue.

14. Mr. Sc:hwedler and l" I rs.  Palmer \rere mai lr ied on Apri l  13, 1961 and Mrs.

Palmer became I'ti ldred C. Schwedler.

15. In eac.h of the years 1956 to and inclrr .ding L962, Walter H. Schwedler

and Mildred C. (Palmer) Schwedler separately reported the income derived from

Walterrs Electr ic and the income derived from the real property on di f ferent

United States partnership returns ( form 1065) and separately reported that

income on their United States individual incomer tax returns.

In each of the years 1963 to and including 1967 l,Ialter Schwedler and

I" l i ldred C. (Palmer) Schwedler separately reported the income from Walter 's

Electr ic on U.S. partnership returns ( form 1065) and on form 1040 part  I I I

( lncome from partnership);  ln each of the years they separately reported income

derived f rorn th'e real- property on form 1040 parc II (rent and royalty income) .

16. In 196.5 Mr. and Mrs. Schwedler rented B store in Flor ida sel l ing

basically the sirme items as the New York store ,rrnd they went back and forth

between New Yorlc and Flor ida for several  years. In 1969 they bought a store in

Delray Beach, F-Lorlda which they operated unt i l  h lal ter Schwedlerrs death

several  years l : r ter.
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L7. Mr. and Mrs. Schwedler rrere residents of New York State unt i l  1967 '

when they becarne residents of Florlda.

18. In Der:ember, L967, Mr. and Mrs. Schwe,Cler sold the bui ldings at

74I-743 Third l$enue to Chatham Associates, an unrelated third party for

$1,000,000.00 j-n an instal lnent sale. Their  cost or basis for the property was

$289,025.00. l lax on the gain on the sale const l tutes one of the issues in this

case.

19. After January l ,  1968, Walterts Electr ic nade regular rental  payments

to Chatham Assc'ciates.

20 .  0n  Aug,us t  16 ,  1968 the  assets  o f  Wal te r rs  E lec t r i c  were  so ld  to  Sut ton

Associates, Inc.,  a corporat ion unrelated to pet i t ioners. The sale included

inventory, f ixtures and the r lght to use the names t 'walterrs Electr ict t  and "The

House of Lightrr  within the City of New York. T'he sel l ing pr ice was $75,000

plus $9,810 for accounts receivable. Pet i t ioners represented that the inventory

consisted of merchandise of not less than $20,000 in retai l  va1ue. Schedule A

l ine 7 of the 1968 partnership return shows the cost of  c losing inventory to be

$500.00. The p,arties also agreed that the value of the furniture and equipment

was $300. Pet iElonersr 3oint personal income tnx nonresident return for 1969

indicated that the total  basis and expense of snle for sale of goodwil l  and

t rade name was t )2 ,431.00 .

2L. Pet i t ioners Walter H. and Mildred C. Schwedler sol-d their  New York

City cooperat ive apartment on Oetober l ,  1968.

CONCLUSIONS OF LAI,{

A. That serct ion 703(e) of the Tax Law pror,r ides

property,  a lessiee or a f id ic iary shal l  not be d.eemed

ated business sc, lely by reason of holding, leasi 'ng or

that an owner of real

engaged in an unineorpor-

managing real property.
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However,  where the holding, leasing or managing of real  property relates to

property used .Ln or connected with an unincorpr lrated business otherwise regular ly

carried on by irn individual or other entity, a:ny gains, profiEs, rents and

other income f::om the property will be includalsle in the unincorporated business

gross  income oJ :  the  ind iv idua l  o r  o ther  en t i t y  [20  NYCRR 203.13 ] . f

Here the real property at 74I-743 Third Avenue was used in or connected

with pet i t ioner:s I  unincorporated busLness. Ne: i , . ther ownership by pet i t ioners

l{alter H. and l"tildred C. Schwedler as Joint tefl.ants, nor the maintenance of

separate books and records and bank accounts lsl relevant. Thls case is clearly

dist inquishable from People Ex rel .  Voelkel  v.  ,Browne, 268 App. Div.  596, since

that case involved only that real property whlc:h was not used in the unincorpor-

a ted  bus i r , " " " .2

B. That the gain on good wi l l -  tealLzed upon the sale of Walterfs Electr ic

is  to  be  ca lcu la ted  a f te r  a l low ing  $500.00  o f  the  $75,000 purchase pr ice  fo r

inventory, and $2,4:t .00 for goodwil l  (see Finding of Fact "20").  I t  was not

shown that the .Eurniture and equipment had not been depreciated and thus no

cost or other b;rsis may be al lowed. Accordingl,g,  the gain on the sale of the

business was $7i2,069.00 and said amount was subject to unincorporated business

tax. (This is l )500.00 less than the gain claim,r i :d by the Audit  Divis ion).

C. That e:rcept as provided for in Conclus: l i -on of Law t tBrt ,  the pet i t lons

of Walter H. ancl l[i]-dred C. Schwedler, Walterrs Eleetric - The House of Light

1- 
Although thj .s sect ion was added February 1" 1974, which is subsequent to

the years at issrue, i t  represents the long stancl l ing posit ion of the State Tax
Commission.

- 
In Voelkel ,  which dealt  with the Tax Courmissl ionrs disal lowance of depreciat ion

deducti6ffipreciatlon on real property used f or f actory purposes ltas not at
issue and had apparent, ly been al lowed. See 268 App. Div.  at  598.
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are denied and the not ices of def ic iency dated

and May 20, L9' .74, are sustained.

DATED: Albany,, New York

-rAi\l 1 B 1984:

March 20, 1972, February 25, L974

STATE TAX COMMISSION

PRESIDENT


