
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rose Schwartz

for Redeterminat ion of a Def ic iency or Revisi , ln
of a Determinat ion or Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for Lhe Yl i :ar
1 9 7 B .

AFFIDAVIT OF MAIIING

Stat.e of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposeu and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 7984, he served the with:r i .n notice of Decision by cert i f ied
mail upon Rose SchwarLz, the petit ioner in the within proceeding, by enclosing
a t rue copy thereof  in  a secure ly  sealed postpaid wrapper  addressed as fo l lows:

Rose Schwartz
4 Herkimer Ave.
Jer icho ,  NY 11753

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

in a postpaid properly addressed wrapper in a
care and cusLody of the United States Postal
York .

that  the sa id addressee is  the pet i t ioner
forth on said wrapper is the last known address

Sworn
18th r {E^

Authorized to administer oaths

to before me this
day of January, 1984.

sec t ion  17



STATE OF MI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rose Schwartz

for Redeterminat ion of a Def ic iency or Revisi , )n
of a Determinat ion or Refund of Personal Incorine
Tax under Art ic le 22 of the Tax Law for the Yipar
1 9 7 8 .

AFFIDAVIT OF I"TAIIING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over L8 years of age, and that on the
18th day of January, 1984, he served the with:Ln not ice of Decision by cert i f ied
mai l  upon David B. Gi lbert ,  the representat ivre of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

David B.  Gi lber t
277 Broadway, Suite 1200
New York, NY 10007

and by deposit ing same enclosed in a
post off ice under the exclusive care
Service within the State of New York

postpa id  p roper ly  addressed wrapper  in  a
and custr ldy of the United States Postal

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said e/rapper is the
last known address of the representat ive of t l l re pet i t ioner.

Sworn to before me this
18th day of  January,  1984. rla ,

Authorized to administer oaths
rsuant sect]-



STATE OF NEW \ /ORK
STATE TAX COMMISSION

ALBANY,  NEW YORI (  12227

January 18, 79li\4

Rose Schwartz
4 Herkimer Ave.
Jer icho,  NY 11753

Dear  Ms.  Schwar tz :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission rnay be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rule: l1,  and must be commenced in the
Supreme Court of the State of New York, Alban',,' County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and l:i'inance
Law Bureau - Lit. igation Unit
Building /19, State Campr;Ls
Albany, New York 72227
Phone / l  (518) 457-2070

\, ' 'ery truly yours,

IiTATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
David B.  Gi lber t
277 Broadway, Suite 1200
New York, NY 10007
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROSE SCHWARTZ

for Redeterminati-on of a Deficiency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Year 1978.

DECISION

Peti t ioner,  Rose Schwartz,  4 Herkimer Aven.ue, Jer icho, New York 11753,

f i led a pet i t ion for redeterminat ion of a def ic l iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1978 (f i le No. 33334).

A formal hearlng was held before Frank W. Barr ie,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two Worl-d Trade Center,  New York, New

York ,  on  May 25 ,  1983 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by  Ju ly  13 '

f983. Pet i t ioner appeared by David B. Gi l -bert ,  Esq. The Audit  DLvision appeared

by  John P.  Dugan,  Esq.  (Wi l l ian  Fox ,  Esq. ,  o f  counse l ) .

ISSUE

Whether petitioner was a

for and pay over withhol-ding

person required to

taxes under Tax Law

FINDINGS OF FACT

co1lect,  t ruthful ly account

$685 (e )  .

1.  On Deeembex 29, 1980, the Audit  Divis irrn lssued a Not lce of Def ic iency

along with a Statement of Def ic iency assert ing,rr  penalty under Tax Law $685(g)

against pet i t ioner,  Rose Schwartz,  as a person:r:equired to col lect,  t ruthful ly

account for and pay over withholding taxes of D'onald Richard Transportatlon

Company, Inc. (hereinafter rrDonald Richard") in the amount ot $29,353.27 for

the period January 1, 1978 through November 30, 1978.
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2. Pet i tLonerfs husband, Leonard Schwarttr ,  was the president of Donald

Richard and, at the advice of llorris Lipson, t.he corporationfs attorney, he

nade petitioner the secretary of Donald Rlcharlil . Petitioner also owned a

minority interest in the corporation during thriir period at lssue.

3. As secretary of Donald Richard, pet i t : i i .oner had the authori ty to slgn

corporate checks. However, she never did so arrd, in fact, never performed any

dut ies or servj .ces for the corporat i -on. She never prepared the payrol l ,  never

hlred or fired employees, never prepared any tarx returns on behalf of the

corporation, never discriminated among corporat;e creditors, and never received

any compensation from the corporation. In sum, petitioner was not involved in

any of the f inancial  af fairs of the corporat iorr .

4.  During the period at issue, pet i t ioner rras enployed as a school

secretary by the New York City Board of Educat ion.

CONCLUSIONS OF LAW

A. That,  pursuant to Tax Law $685(9),  any "persontt  requlred to col lect,

truthfully account for and pay over withholdlng taxes, who wlllfully fails to

do so, shall be tiable to a penalty equaling the amount of the tax. "Person"

for purposes of this sect ion includes t tany off icer or employee of any corpora-

t ion . . .who as  such o f f i cer ,  (o r )  employee. . . i s  under  a  du ty  to  per fo rm the  ac t

in respect of whlch the violat ion occurs'r .  Tax Law $685(n).

B. That relevant factors to be considered in deciding whether pet i t loner '

as a corporate off icer,  is a "person" required t i :o coLlect and pay over withholding

taxes include whether she signed the corporaton"s tax returns, possessed the

right to hire and f i re employees and derived a substant lal  port ion of her

income from the corporation. Other areas of inr.Xulry include petitionerrs

off ic ial  dut les for the corporat ion, the amount of corporat ion stock she owned,
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a n d h e r a u t h o r i t y t o p a y c o r P o r a t e o b 1 i g a t i o n s " '

464 N.Y.S.2d  272,273.  Judged by  these c r i te r :La  and pursuant  to  F ind ing  o f

Fact rr3t, g!pg, petitioner was not responsiblor for the collection and payment

of withholding taxes due from the corporation irnd uay not, be saddled with

l iab i l i t y  under  Tax  Law $685(g) .

C. That the petition of Rose Schwart,z is granted and the Notlce of

Def ic iency dated December 29, 1980 is cancel led,.

DATED: Albanyr New York STATE TIU( COMMISSI0N

JAN T B 1984
.-R.d4;-UdD&L
PRESIDEI.IT


