
STATE 0F NEI^/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Michae l  I I I  &  Caro l  Sch i ra ld i

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Inconre
& Unincorporated Business Taxes under Art ic lesr 22
& 23 of the Tax law for the Years 1975 & 7976.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
2 1 s t  d a y  o f  M a r c h ,  1 9 8 4 .

State of New York ]

County of Albany ]

David Parchuck, being duly sworn, deposesi and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21s t  day  o f  March ,  1984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Michael I I I  & Carol  Schiraldi ,  the l ret i t ioners in the within
proceed inS,  bY enc los ing  a  L rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Michae l  I I I  &  Caro l  Sch i ra ld i
14 Oak Shore Drive
Bayv i l le ,  NY 11709

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custc,dy of the United States Postal
Service within the State of New York.

AT'FIDAVIT OF MAIIING

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

or ized
pursuant t.o

to adm
Tax I

ster oaths
sec t . ion  174



STATE OF NEI,' YORK

STATE TAX COMMISSION

In the Matter of the
o f

Michae l  I I I  &  Caro l

Pet i t  ion

Sch i ra ld i
AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or Revisir :n
of a Determinat ion or Refund of Personal fncome
& Unincorporated Business Tax under Art ic le 2i i l  &
23 o f  the  Tax  Law fo r  the  Years  1975 & 1976.

State of New York )
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
27sL day of March, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Vincent J.  Cut i ,  the representat ive of the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
I iTrapper addressed as fol lows:

Vincent J. Cuti
464 New York Ave.
Huntington, NY 77743

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
Iast known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and cust,rrdy of the UniLed States Posta1
State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
2 1 s t  d a y  o f  H a r c h ,  1 9 8 4 .

to admi



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  2 1 ,  1 9 8 q

Michae l  I I I  &  Caro l  Sch i ra ld i
14 Oak Shore Drive
Bayvi l le,  NY I7709

D e a r  M r .  &  M r s .  S c h i r a l d i :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta l .e  Tax  Comniss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax L;rw, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and tr inance
law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

!ery  t ru ly  yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Vincent J.  Cut i
464 New York Ave.
Hunt.ington, NY 11743
Taxing Bureau's Representat ive



STATE 0F NEI^/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MICHAET SCHIMI,DI III AND CAROT SCHIRAIDI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 and 23 of th,n
Tax Law for the Years 1975 and 1976.

DECISION

Pet i t ioners ,  Michae l  Sch i ra ld i  I I I  and  Caro l  Sch i ra ld i ,  14  Oak Shore

Drive'  Bayvi l le,  New York 11709, f i led a pet iE. ion for redeterminat ion of a

def ic iency or for refund of personal income and unincorporated business taxes

under Art ic les 22 and, 23 of the Tax Law for the years 1975 and 1976 (Fi Ie No.

32963) .

A smaIl  c laims hearing was held before ALlen Caplowaith, Hearing Off icer,

at the off ices of the State Tax Comnission, Two l{or ld Trade Center,  New York,

New York ,  on  June 23 ,  1983 a t  9 :15  A.M.  Pet i t ioner  Michae l  Sch i ra ld i  I I I

appeared with Vincent J.  Cut i ,  Esq. The Audit  Divis ion appeared by John P.

Dugan,  Esq.  (Pau l  Le febvre ,  Esq. ,  o f  counse l ) .

ISSTIES

I.  Whether adjustments made to pet i t ioners'  c laimed telephone and automobi le

expenses were proper.

I I .  Whether an adjustment made to purchases, for merchandise withdrawn for

persona l  use ,  was  proper .

I I I .  Whether pet i t ioner is properly ent i t led to a depreciat ion deduct ion

on a convenant not to compete.



-2 -

FINDINGS OF FAOT

1. Michael Schiraldi  I I I  (hereinafter prr : t i t ioner) and Carol  Schiraldi ,

t imely f i led a joint  New York State Income Ta;r Resident Return for each of the

years 1975 and 1976. fn conjunct ion therewit .h,  they f i led a New York State

Unincorporated Business Tax Return for each oI said years whereon they reported

their income and deductions attributable to tlireir liquor store business, Birch

Hi l l  L iquors, 173 Birch Hi l l  Road, Locust Val. , l .ey, New York. Said business h'as

opera ted  as  a  so le  p ropr ie to rsh ip .

2 .  0n  May 30 ,  1980,  as  the  resu l t  o f  a  l i : ie ld  aud i t ,  the  Aud i t  D iv is ion

issued a Statement of Personal Income Tax Aud:ir.t Changes wherein the following

adjustments were made:

"Telephone - not ordinary or necessary
business expense

Car Expense - not ordinary or necessary
business expense

Purchases - merchandise used for personal
use

Depreciation (Covenant not to compete -
there was no intent ion to compete at
t ime o f  con t rac t )

Renta1 Expense - gardening
20N, Capital Gain Modification - net long

term capital  gains are taxed by New York
State at 60% instead of 50%. Accordingly

20% ot capital  gains deduct ion must be
added to income

Net Adjustment $4,343-_00 $5,-542.-00"

3. 0n May 30, 1980 the Audit  Divis ion also issued a Statement of Unincorporated

Business Tax Audit  Changes wherein the aforestated adjustments to telephone, car

expenses, purchases and depreciat ion were made for unincorporated business tax

purposes. Addit ional ly,  an adjustment was madr= to business contr ibut ions of

$777.00 for 1975 and $532.00 for 1976. Said ar l justnent represented the unsubstant iated

excess contr ibut ions claimed for unincorporate,r l  business tax purposes over

7975

$  385 .00

727 .00

500 .00

2  ,500  .  00
237.00

L976

$ 331 .00

2 ,753 .0A

500.00

2 ,5oo .  00
130 .00

28 .00
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those claimed for personal income tax purpose$. Accordingly,  a Not ice of

Def ic iency was issued against pet i t ioners on l ' Iarch 20, 1981 assert ing addit ional

personal income tax of $778.13, addit ional un: i , .ncorporated business tax of

$578.22 ,  pLus  pena l ty  and in te res t  o f  $563.72 ,  fo r  a  to ta l  due o f  $1 ,920.07 .

Said penalty was asserted under sect ion 695(c.; t  o ' f  the Tax Law for fai lure to

f i le a declarat. ion of est imated personal inconle tax.

4. 0n January 4, 1979 and Apri l  3,  1980 pet i t ioners executed consent

forms which extended the period for assessmeni to any t ime on or before Apri l  15,

1 9 8 1 .

5. Petitioner conceded the adjustments t;o rental expense. The adjustments

to contr ibut ions and the 20"/  capital  gain modj. f icat ion were not chal lenged by

pet i t ioner.

6. Pet i t ioners claimed 100% of their  honle and business telephone expenses

for 1975 and 1976 as a business deduct ion. OrrL audit ,  the Audit  Divis ion

disal lowed one third of such expenses as persc,nal.  At the hearing held herein,

pet i t ioner al leged that ninety to ninety-f ive percent of their  telephone

expenses were attr ibutable to business purpose,s, however,  no documentat ion was

submitted to support  such al legat ion.

7. Pet i t ioners claimed 100% of their  automobi le expenses attr ibutable to

two cars as a business deduct ion during the years at issue. 0n audit ,  the

Audit  Divis ion reduced their  c laimed 1976 autornobi le expense by $793.00 since

said amount represented a down payment on the purchase of a new automobi le.

Twenty-f ive percent of both the balance for 1976 and the deduct ion claimed for

1975 were  d isa l lowed as  persona l .

B. Petitioners alleged that they had two station wagons which they used

for making del iver ies and commuting to and frorn the store on a dai ly basis.
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Each pet i t ioner purportedly used one stat ion t , ragon for the six mi le dai ly round

tr ip.  Addit ional ly,  they owned a third automobi le which they contended was

used solely for personal purposes. The expen$es attr ibutable to this auto were

not deducted on their  return. Pet i t ioner offered no documentat ion to establ ish

the extent to which each stat ion r l ,agon was useid for business purposes.

9. In computing the cost of  goods sold lor Birch Hi l l  l iquors, pet i t ioner

used 100/" of  purchases for each year at issue. 0n audit ,  the Audit  Divis ion

disal lowed $500.00 of purchases for each year as being withdrawn for personal

use. Pet i t ioner test i f ied that the only t i rne he withdrew wine from the business

was for the purpose of tast ing and evaluat ing so that he could properly serve

his customers, s ince he sold a large quant i ty of expensive wines. He claimed

that he never withdrew l iquor from the business for personal consumption or for

gi f ts since the samples he was given were used for these purposes.

10. Pet i t ioner purchased the l iquor store at 173 Birch Hi l l  Road from his

father,  Michael Schiraldi ,  Jr. ,  under the terms of a sales agreement entered

into on July 9, 7970. Pursuant to such agreemrent,  "The Sel ler wi l l  sel l  and

the Buyer will buy the fixtures and equipment 'Dwned by the Seller at the above

premises  fo r  the  agreed pr ice  o f  $50,000.00 . "

11. Pursuant to an undated r ider,  which pr i : t i t ioner test i f ied was executed

on the same date as the sales agreement,  the $: i0r000.00 purchase pr ice "shal l

be  a l loca ted  as  fo l lows:

1. Furni ture and f ixtures as detai led in the attached l ist  ($20,000)
twenty thousand dol lars.

2. For the good name of the business and the good reputation of the
name B i rch  H i l l  L iquors  ($5 ,000)  f i ve  thousand do l la rs .

3. In appreciat ion of the reputat ion of l l l ichael Schiraldi ,  Jr.  and
the business his name can draw, the sum oJ ($25,000) twenty f ive
thousand dol lars to not operate a l iquor t ,usiness within ( t0) mi les
of locust Val ley for a period of ten years .  "
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72. Inventory was determined and paid forr  separately at the t ime of

c los ing  on  September  1 ,  I97O,

13. 0n his unincorporated business tax rr : i : turns for the years at issue,

pet i t ioner claimed depreciat ion of $21500.00 r l rach year on a "covenant not to

competefr .

14. 0n audit ,  the Audit  Divis ion disa1lor, , 'ed the depreciat ion on the ground

that i t  had not been establ ished that the amolmt al located to the covenant was

for anything other than goodwil l  in the sale of the business.

15 .  Pet i t ioner  tes t i f ied  tha t  h is  fa ther  i s  a  "s t r i c t  bus inessmanr"

' tdi f f icul t l  and they r tdon' t  see eye to eye".  He contended that he would not

have purchased the business without the covenant not to compete.

76. Pet i t ioner clairned that he had no knc'wledge of whether his father

would have attempted to compete had he not secured the covenant. He clairned

that his father 's name and reputat ion were such that had he al lowed his father

to compete, his business would have suffered great ly.

17. Pet i t ioner was unable to establ ish tbat had he not secured the covenant

his father would have been able to effect ively compete under the State l iquor

Authori ty locat ion restr ict ions.

18. Pet i t ioner test i f ied that his father was f i f ty years o1d at the t ine

o f  s a l e .

79. The business vtas not appraised by competent authori ty at the t ime of

s a I e .

CONCTUSI0NS 0F Lil\t{

A. That the adjustments to rental  expens{B are sustained as conceded by

pet i t ioner .
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B. That the adjustments to business conrl,ributions and the 20% capital

gain modif icat ion are sustained since they wer:e not chal langed by pet i t ioner.

C. That pet i t ioner has fai led to sustairr  his burden of proof,  required

pursuant to sect ions 689(e) and 722(a) of the Tax law, to show that the adjustments

made to telephone expenses, automobi le expenses and purchases were improper or

erroneous. Accordingly,  said adjustments are sustained.

D. That where a covenant not to compete accompanies the transfer of

goodwil l  in the sale of a going concern, and sruch covenant is essent ial ly to

insure the purchaser the benef ic ial  enjoyment of the goodwil l  he has acguired,

the covenant has been held by the Tax Court tcr be nonseverable and not subject

to  the  a l lowance fo r  deprec ia t ion .  (Aaron Michae ls ,  12  T .C.  17r )  Such resu l t

has been reached even when the contract placedi a value on the convenant not to

compete .  (To ledo B lade Co. ,  11  T .C.  1079 Af f 'd  w i thout  op in ion ,  (CA-6)  50-1

USTC ll 9234, 180 F. 2d 357.) 0n the other hand, where the taxpayer would not

have been willing to purchase the business without the covenant and would not

have paid the pr ice i t  did unless the covenant was included, the court  held that

the pr ice paid for the covenant not to compete could be segregated and depreci-

a ted .  (Wi lson  Ath le t i c  Goods Mfg .  Co. ,  Inc . ,  (CA-7)  55- t  USTC 11 9442,  222

F.2d 3ss.  )

E. That pet i t iorter has fai led to sustain his burden of proof,  required

pursuant.  Lo sect ions 589(e) and 122(a) of the ' [ax Law, to show that he would

not have been willing to purchase the business without the covenant and would

not have paid the pr ice he did unless the covenant was included. Further,  he

fai led to show that his father had the intent ion or the abi l i ty to compete at

the t ime of sale. Accordingly,  the depreciat ion deduct ions claimed on the

"covenant not to competerr are not al lowable.



-7 -

F. That the pet l t ion of Michael Schiraldl .  I I I  and Carol  Schiraldi  is

denled and the Not ice of Def ic iency dated Marcl ' l  20, 1981 ls sustained together

wlth such additional penalties and interest as may be lawfulLy owing.

DATED: Albany, New York STATE TII'X COMMISSION

MAR 21 1984
PRESIDENIT


