
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Robert  & Joanne Scarpul la

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income &
UBT under Art ic le 22 & 23 of the Tax Law for the
Y e a r s  1 9 7 8  &  7 9 7 9 .

AFFIDAVIT OF I"IAIIING

State of New York I
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of Lhe State Tax Commission, that he is over 18 years of age, and that on the
5th  day  o f  0c tober ,  1984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
rnai l  upon Robert  & Joanne Scarpul la the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely seared postpaid wrapper
addressed as  fo l lows:

Robert & Joanne Scarpulla
411 Sanni ta  Dr .
Rochester, NY 74526

and by deposit ing same enclosed in a postpaid p,roperly addressed wrapper in a
post off ice under the exclusive care and custod:y of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petit ioner
herein and that the address set forth on said $rapper is the lait  known address
of  the pet i t ioner .

Sworn to before me this
5 th  day  o f  0c tober ,  1984.

ft' l iorized ter  oa
pursuant to Tax sec t ion
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STATE

OF NET,I YORK

TAX COMMISSION

In the Matter of the Pet i t ion
o f

Robert  & Joanne Scarpul la

for Redeterminat ion of a Def ic iency or Revision
of a Det.erminat ion or Refund of Personal Income &
UBT under Art ic le 22 & 23 of the Tax Law for thr:
Y e a r s  1 9 7 8  &  7 9 7 9 .

State of New York J
ss .  :

County of Albany t

David Parchuck, being duly sworn, deposes
of the State Tax Commission, that he is over 18
5Lh day of October, 7984, he served the within
mail upon CarI A. Nanni, the representative of
proceeding, by enclosing a Lrue copy thereof in
wrapper  addressed as fo l lows:

Car l  A.  Nanni
273 Lake Ave.
Rochester ,  NY 14508

,lnd says that he is an employee
years of age, and that on the

not ice of Decision by cert . i f ied
the pet i t ioner in the within
a  secure ly  sea led  pos tpa id

AFFIDAVIT OF MAITING

and by deposit ing
post off ice under
Service within the

That deponent
of the pet i t ioner
Iast known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custodrr of  the United States Postal

State of New York.

further says that the said ar i ldressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
5 th  day  o f  October ,  1984.

pursuant
t o a n1



STATE OF NEW YCRK
STATE TAX COMMIS: IJ ION

ALBANY,  NEW YORK 12227

0ctober  5,  7984

Robert & Joanne Scarpulla
411 Sanni ta  Dr .
Rochester, NY 14626

D e a r  M r .  &  M r s .  S c a r p u l l a :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at l . .he administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law., a proceeding in court  to
review an adverse decision by the State Tax Comnuission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and l , l .u les, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computaLion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Firrance
Law Bureau - Lit igation Unit
Building i l9, State Campus
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STA'IE TAX COMMISSION

Petit ioner' s Representative
CarI A. Nanni
273 lake Ave.
Rochester ,  NY 14608
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROBERT AND JOANNE SCARPULLA

for Redeterminat ion of a Def ic lency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of
the Tax Law for the Years 1978 and L979.

DECISION

Peti t ioners, Robert  and Joanne Scarpul la,  4I l  Sannita Drive, Rochester '

New York L4626, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income and unincorporated bu,siness taxes under AttLcLes 22

and 23 of the Tax Law for the years 1978 and 1979 (Fi le No. 36792).

A formal hearing was held before Daniel J. Ranalli, I{earing Officer' at

the offices of the State Tax Cornnisslon, l Marine l"tidland PLaza, Rochester,

New York ,  on  March  15 ,  1984 a t  1 :15  P.M. ,  and cont inued to  conc lus lon  on  May

31,  1984 a t  1 :30  P.M.  Pet i t ioners  appeared by  Car l  A .  Nann i ,  P .A.  The Aud i t

Divis ion appeared by John P. Dugan, Esq. (Thona.s Sacca, Esq.r of  counsel) .

ISSUE

Whether the source and appl icat ion of funds nethod of income reconstruct lon

used by the Audit  Divls ion accurately ref lected pet i t lonersr tax l labi l i ty for

1 9 7 8  a n d  L 9 7 9 .

FINDINGS OF FACT

1. Pet i t ioners, Robert  and Joanne Scarpul. la,  f i led a New York State

Ineome Tax Resident Return and a New York State Unincorporated Business Tax

Return for 1978. Petitioners filed a New York State Incone Tax Resident Return

for L979; they did not f i le an Unincorporated Business Tax Return for L979.
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2. On March 30, 1982, as the result  of  a f ie ld audit ,  the Audit  Divis lon

issued a  Not ice  o f  Def lc iency  aga ins t  pe t i t ioners  ln  the  amount  o f  $17 '961.81

p l u s  p e n a l t y  o f  $ 1 , 6 8 8 . 8 9  a n d  i n t e r e s t  o f  $ 4 , 5 ' i ) I . 4 2  f o r  a  t o t a l  d u e  o f  $ 2 4 , 1 5 2 . L 2

for the years 1978 and L979. The def ic iency included both personal lncome tax

and unincorporated business tax.

3. During the period in issue, petitioner::' Robert Scarpulla owned and

operated State Fuel Co.,  ( t t the company"),  a resl ident ial  and com-ercial  fuel

oil business in Rochester, New York. The compenny had been formed in the

1930fs by Robert  Scarpul la 's father,  Angelo Scarpul la,  Sr.  and Louis Dl Ponzio.

The latter two individuals turned over the comp,any to petltloner at some

undisclosed t ine; however,  both lndividuals did l ight sales work for 10 to 20

hours per week during the years in issue.

4. On audit ,  the auditors performed a source and appl icat ion of funds

analysis rely lng pr inar i ly on pet i t ioners'  bank account statenents and

cancel led checks as wel l  as l -oan accounts and securi t ies accounts. The

aud i to rs  de termined to ta l  funds  app l led  fo r  1978 to  be  $123r011.00  and to ta l

sources of funds to be $68,867.00, result ing ln addit lonal unreported income

of $54, L44.00 for 1978. The auditor determined total  funds appl ied for 1979

to  be  $199,424.00  and to ta l  sources  o f  funds  to  be  $161,8 f3 .00  resu l t ing  ln

add i t iona l  unrepor ted  incone o f  $37,611.00  fo r  :1 .979.  Pr io r  to  the  hear j .ng '

the Audit Division conceded that certain adJustrnents should be made reducing

the unreported income conputed f .or L978 to $51,( ' \ '75.28 and for 1979 to $32r749.L0.

5. In determining funds appl ied, the auditors analyzed State Fuel Co.

checks whieh appeared to be issued in payment of pet i t ionersr personal expenses.

Anong such checks were many made to the order of Angelo Scarpulla, Sr. and
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Louis Di Ponzio. Some of the checks \irere mark,*:d rrsales commlsslontt, some rcere

narkedI tpayment  on businessr t ,  some were marked t f repaynent  on loanr t r  and some

h/ere unmarked.  State Fuel  Co.  issued Federal  forms 1099'  (Statement  for

Recip ients of  Miscel laneous Income),  to  both Arrgelo Scarpul la  Sr .  and Louls

Di  Ponzio for  each of  the years in  issue.  The forms 1099 character ized the

funds as tteoromissions and fees to nonemployeest". The amounts reported on the

forms were i -dent ica l  to  the tota l  o f  the checl r r  issued to Angelo Scarpul la  Sr .

and Louis Di Ponzio and were reported as follolir 's:

Louls Di Ponzi.o
Angelo Scarpul la,  Sr.
Louis Di Ponzio
Angelo Scarpul la,  Sr.

Year
ffi
r978
197 9
t979

Amount
$f f ioo
$1 ,391 .00
$4, 8oo. oo
$7 ,  750.  oo

Both Mr. Scarpul la,  Sr.  and Mr. Dl Ponzi-o explained that the checks fron

the company rdere coumission payments for their sales efforts. Both lndlvlduals

spent 10 to 20 hours per week visi t ing potent lal  customers. They would usual ly

work for two or three hours during the afternoon and occaslonally during the

evening. The company paid then a eonmission based on gallons of fuel sold per

account obtained. They were paid in consistent monthly anounts with occasional

adjustnent checks issued to balance thetr  account based on gal lons so1d. Mr.

Scarpul la,  Sr.  and Mr. Di Ponzio were both over 65 years old during the years

in issue and neither filed tax returns since thriil cornmission pa)rments were

their only taxabLe source of income.

6, One of the auditors had a meeting with pet i t ioner Robert  Scarpul la

in 1981 and he could not specif ical ly remember u'hat t ranspired at the meeting

al-though he had written a note stating that petl.tioner explained that the

payments to Mr. Di Ponzlo represented repaymentsr of amounts owed hln by the
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company for per iodic contr ibut ions nade by hin in pr ior years. For this

reason the auditor classifled all the checks to 1"1r. Di Ponzio and I"1r. Scarpulla,

Sr.  as appl icat ions of funds.

7. In determlning total  funds app1led, the audltor also included

estirrated cash livlng expenses. One of the expense categories was vacation

and travel to which the auditor al located $11500.00 per year.  The evidence

adduced at the hearing indicated that petitioner Robert Scarpulla had a

severe heart  at tack ln 1978 and was unable to travel dur ing 1979. The

auditor knew that pet i t ioner had suffered a heart  at tack and acknowledged

that posslbly an adjustment should be made.

8. In L979, the company purchased a truck from Anthony Ulgiat i  for

$38,000.00. The down payment on the purchase pr ice was paid in the form of a

promi-ssory note dated February 7, L979 in the anount of $81000.00 payable to

Mr .  U lg ia t i  one year  a f te r  da te .  The aud i to r  inc luded the  en t i re  $38 '000.00

as an appl icat ion of funds for L979, al though, as of October 31, 1981' the

remaining $8,000.00 had yet to be paid to Mr. U.Lglat l .

9.  In 1978, Robert  Scarpul la loaned his brother Angelo Scarpul la '  Jr.

$10,000.00 to enable h1n to sett le the property distr ibut ion in a divorce

matter.  The $10,000.00 loan was included as an appl icat ion of funds for

1978. In L979 Angelo Scarpul la,  Jr.  paid his brother $5,500.00 on the loan

by a check dated June 5, 1979. The $51500.00 w,us not included as a source of

funds for 1979. The remainder of the loan was paid back in cash over a t ldo

and one half year period. However, any other announts, if any, paid back in

1979 were unsubstant iated.

10. During 1978, the company wouldr at t imcrs, be unable to pay l ts oi l

suppl iers within the 10 day payrnent per iod. I ' Ihern this occurred pet i t ionerrs
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faEher,  Angelo Scarpul la,  Sr.  would lend his son the money to Pay the

supp l ie rs .  Mr .  Scarpu l la ,  Sr .  len t  h is  son $3 ,000.00  to  $5 ,000.00  a t  a  t ime

and by the end of the year the total  amount le:rut was $141056.00. The loans

were in the form of cash which Mr. Scarpul la,  l i i r .  kept stored in his frui t

cellar under some shelving. He explained that he did not believe ln banks and

that he kept over $14,000.00 in his cel- lar dur1.ng the perlod in issue and that

he  cont inues  to  keep $4 ,000.00  or  $5 ,000.00  h idden in  h is  ce l la r .  Rober t

Scarpulla had not paid back the loans from his father as of the date of the

hearing. The $14,056.00 in loans rras not included as a source of funds for 1978.

CONCLUSIONS OF LI'W

A. That sect lon 689(e) of the Tax Law provldes that,  with eertaln

except ions not herein appl i .cable, the burden of proof is upon the pet l t loners

to overcome the def ic iency.

B. That with respect to the payments made to Angel-o Scarpulla' Sr. and

Louis Di Ponzio, i t  is c lear that,  regardless oE the notat ions on the cancel led

checksr the two individuals provided a servlce Eo the company and they were

reimbursed for this service and the amounts pairl \rere reported on Federal form

1099 for both years in issue. Therefore, such payments were business exPenses

previ-ously reported and not unreported personal expenses of pet i t ioners and

the total  funds appl ied for 1978 is to be reductrd by $6,665.00 and for 1979 by

$  1  2 ,  5 5 0 .  0 0 .

C. That with respect to the $11500.00 est: i l .mated as cash travel expenses

f.ox L979, si-nce pet i t ioner Robert  Scarpul i -a had a severe heart  at taek, his

travel during 7979 ',touLd have been negligible. Therefore' the total funds

app l ied  fo r  1979 is  to  be  fu r ther  reduced by  $1 ,500.00 .  Pet i t ioners  have no t
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shown that any other estimated cash living expenses as determined by the

auditors were incorrect and the remainder are, therefore, sustalned.

D. That with respect to the purchase of the truck fron Anthony UlgiatL,

sinee $8,000.00 ln the forn of a promissory not i : :e has yet to be paid, the total

funds appl ied for L979 is to be reduced by $8,1)00.00.

E. That with respect to the loan of $10,000.00 nade by Robert  Scarpul la

to his brother Angelo Scarpul la,  Jr, ,  pet i t loners have shorrm that $5r500.00

of said loan was repaid to Robert  Scarpul la in 1979; they have not,  however,

adequately demonstrated that any other portionsr of the loan were repaid

during the years in issue. Therefore, the totei l  sources of funds for L979

is  to  be  inc reased by  $5 ,500.00 .

F. That pet i t ioners have shown that dur ing 1978, Angelo Scarpul la,  Sr.

lent his son Robert  $141056.00 to help him pay Ehe companyfs oi l  suppl iers

and, therefore, the total  sources of funds for 1978 is to be increased by

$ 1 4 , 0 5 6 . 0 0 .

G. That the adjustments allowed by the

the addit ional-  adjustments discussed herein

unreported funds as follohrs:

Unreported funds determined by auditor
Audit  Divis ion adjustnents

Hearing adjustments
Final unreported funds

Audit Divislon together with

resrn l t  in  a recomputat ion of

r97 I
$s4;E. oo

2 ,468 ,7  2
$5 I , 675 .28

20,7 2L.04
Tm';eil6

1979
$3zl?'tf. oo
_  4 ,86L .90
$32 ,7  49  . tO
27 ,550 .00

$  5 ,199 .10

to be recomputedAdditional income tax and unincorporated business tax due is

using the aforesaid f inal  deternl-nat ion of unrep,orted funds.

H. That  the pet j - t ion of  Robert  and Joanne Scarpul la  is  granted to the

extent indicated in Conclusion of Law t'Gt'; that the Audit Division ls directed
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to modify the Notice of Deficiency issued

except  as so u iodi f ied,  the pet i t ion is  in

DATED: Albany, New York

OcT 0 5 i9B4

l ' larclir 30, 1982 accordingly; and that,

all r;lther respects denled.

STATE TAX COMMISSION


