
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Lesl ie  J .  Saferste in

for Redeternination of a Deficiency or for
of New York City Persoaal fncome Tax under
30 of the Tax Law for the Year 1976.

AITIDAVIT OF MAITING
In the Matter of the Petit ion

of
Herbert Herz

for Redetermination of a Deficiency or for Re:[:und
of New York City Personal fncome Tax under Art.icle
30 of the Tax law for the Year 1976.

State of New York ]
ss .  :

County of A1bany ]

David Parchuck, being duly sworn, deposesi and says that he is an emplo1.ee
of the State Tax Cormnission, that he is over "18 years of age, and that on the
1st day of June, 7984, he served the within notice of Decision by cert i f ied
mail upon Leslie J. Saferstein, the petit ioner: '  in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Les1ie J .  Saferste in
South Rd., Harbor Acres
Sands Point, NY 11050

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and cust<:,dy of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Re:f:und
Article

Sworn to before me this
ls t  day of  June,  1984. fr ('a

to
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-

o f
Les l ie  J .  SafersLein

Redetermination of a Deficiency or for Ref:und
New York City Personal Income Tax under Arf icle
of the Tax Law for the Year 7976.

AITIDAVIT OF I"TAIIING
In the Matter of the Petit ion

o f
Herbert Herz

for Redetermination of a Deficiency or for
of New York City Personal Income Tax under
30 of the Tax Law for the Year 7976.
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that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposesi and says that he is an emplo5'ee
of the State Tax Commission, that he is over . l8 years of age, and that on the
1st day of June, 1.984, he served the within notice of Decision by cert i f ied
mail upon Herbert Herz, the petit ioner in the within proceeding, by enclosirrg
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lc 'ws:

Herbert Herz
20 Pryer Manor Rd.
Larchmont, NY 10538

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custcldy of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
ls t  day of  June,  L984.

L o a



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORI (  12227

June 1, 7984

Herbert Herz
20 Pryer Manor Rd.
larchmont, NY 10538

Dear Mr.  Herz:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at. the administrative level.
Pursuant to section(s) 690 & 1312 of the Tax Law, a proceeding in court to
review an adverse decision by the State Tax Cc,mmission may be insti tuted only
under Art icle 78 of the Civi l  Practice Law ancl Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
r.sith this decision may be addressed to:

NYS Dept. Taxation and tr inance
Law Bureau - Lit igation Unit
Building /19, State Campus
Albany, New York 72227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureau' s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORr t (  12227

June 1, 7984

Les l ie  J .  Safers te in
South  Rd. ,  Harbor  Acres
Sands Po in t ,  NY 11050

Dear  Ms.  Safers te in :

Please take not ice of the Decision of the Stal  e Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ievel.
Pursuant to sect ion(s) 690 & 1312 of the Tax l ,aw, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law anclL Rules, and must be commenced in
the Supreme Court of the State of New York, AJbany County, within frorn the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and tr'inance
Law Bureau - Lit igation Unit
Building ll9, State Campurs
A1bany, New York 12227
Phone # (518) 457-2A70

\rery truly yours,

STATE TAX COMMISSION

Taxing Bureau' s Representative



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

TESIIE J. SAFERSTEIN

for Redeterminat ion of a Def ic iency or for
Refund of New York City Personal fncome Tax
under Article 30 of the Tax Law for the Year
7 9 7 6 .

DECISION

In the Matter of the Pet i t ion

o f

I{ERBERT I{ERZ

for Redeterminat ion of a Def ic iency or for
Refund of New York City Personal Income Tax
under Art ic le 30 of the Tax Law for the Year
7 9 7 6 .

Pet i t ioners ,  Les l ie  J .  Safers te in ,  South  Road,  Harbor  Acres ,  Sands Po in t ,

New York 11050 and Herbert  Herz, 20 Pryer Manor Road, larchnont,  New York

1053B, f i led pet i t ions for redeterminat ion of def ic iencies or for refunds oJ:

New York City personal income tax under Art ic, le 30 of the Tax law for the year

1976 (F i Ie  Nos .  32328 and 32330) .

A consol idated smal l  c laims hearing was lr .eld before Al len Caplowaith,

Hearing Off icer,  at  the off ices of the State lax Commission, Two lr tor ld Trade:

center ,  New York ,  New York ,  on  November  4 ,  19 t l t3  a t  9 :00  A.M. ,  w i th  a l l  b r ie fs

to be submitted by December 4, 1983. Pet i t iorrrers appeared pro se. The Audit

D iv is ion  appeared by  John P.  Dugan,  Esq.  (Pau l  Le febvre ,  Esq. ,  o f  counse l ) .
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ISSIIES

I .  Whether  pe t i t ioner  les l ie  J .  Safers t r r : in  i s  sub jec t  to  a  pena l ty ,

pursuant  to  sec t ions  1312(a)  and 095(g)  o f  th r r :  Tax  law,  as  a  person who w i l l fu l l y

fai led to col lect,  t ruthful ly account for and pay over the New York City

withholding taxes due from Vogue Instrument C,r:rp.

I I .  ldhether pet i t ioner Herbert  Herz is subject to a penalty,  pursuant to

sec t ions  73 I2(a)  and 685(g)  o f  the  Tax  Law,  as  a  person who w i l l fu l l y  fa i led  to

col lect,  t ruthful ly account for and pay over Lhe New York City withholding

taxes due from Vogue Instrument Corp.

FINDINGS OF FAilT

1. Pursuant to the Audit  Divis ion, Vogurlr  Instrument Corp. ("Vogue"),  131

Street & Jamaica Avenue, Jamaica, New York 11l+18r fai led to pay over the New

York City personal income taxes withheld from the wages of i ts employees for:

the fol lowing periods:

PERIOD AMOI]NT

November 1, 7976 Lo November 5, 1976
November 8, 1976 to November 12. 7976
November 15, 1976 Lo November 19, 7976
November 22, 7976 Eo November 26, 1976
November 29, 7976 to December 3, 1976

TOTAI

$  2a3 .76
200.57
207 .03
225.63
274.59

$_1,_051-18

2. 0n September 24r 1979, the Audit  Divis ion issued a Statement of

Def ic iency in conjunct ion with a Not ice of Del ' ic iency against pet i t ioner

les l ie  J .  Safers te in  where in  a  pena l ty  was ass ie r ted  pursuant  to  sec t ion  685(g) ,

as incorporated into sect ion 1312(a) of the Tax law, for an amount equal to the

aforestated New York City withholding taxes dure from Vogue. Said penalty was

asserted on the grounds that pet i t ioner was a person required to col lect,

t ruthful ly account for and pay over said taxes, and that.  he wi l l fu l ly fai led to
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do so. A simi lar set of  documents was issued against pet i t ioner Herbert  Herz

under the same date. The def ic iency asserted therein and the Audit  Divis ion's

grounds for assert ing such def ic iency vrere idrent ical  to those of Mr. Saferstein.

3. During the periods at issue Vogue, a designer and manufacturer of

computer pr inters, I47as involved in a Chapter . l ( I  proceeding and operated as rr

debtor- in-possession. Pet i t ioners al leged thr;r t  al l  of  the withholding taxes at

issue were paid pursuant to a court  order.

4 .  Pet i t ioner  Les l ie  J .  Safers te in  he ld  the  t i t le  o f  Pres ident  o f  Vogue.

He devoted ful l  t ime to the corporat ion and pr lrsuant to Voguers U.S. Corporat ion

Income Tax Return f i led for the f iscal  year ending June 30, 7976, he held e:Lght

(8 )  percent  o f  the  ouLs tand ing  s tock .  He descr ibed h is  a reas  o f  respons ib i l i t y

with Vogue as the day-to-day manufactur ing anri  certain customer relat ions.

However,  no documentat ion or other evidence wi,rs submitted to show that these

were  h is  on ly  respons ib i l i t i es .

5. Pet i t ioner Herbert  Herz held the t i t - l .e of Chairman of Vogue. He

devoted ful l  t ime to the corporat i .on and pursrrant to Vogue's U.S. Corporat ion

Income Tax Return f i led for the f iscal  1lear en:ding June 30, 7976, he held

twelve (12) percent of the outstanding stock. He described his areas of

responsibi l i ty with Vogue as market ing and f inances. The account ing and

payrol l  funct ions were divis ions under his supervision.

6. Al though they retained their  t i t les, pet i t ioners contended that dur: ing

the debtor- in-possession period Vogue operatecl l  under court  jur isdict . ion and

control  and accordingly,  they should not be herld responsible for any taxes

which may not have been paid.
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7 .  Since pet. i t ioners did not submip a c, i rpy of the aforestated court

order,  the actual degree of control  assigned lby the court  to the corporat ion is

not known.

B. Pet i t ioners claimed that al l  of  the r :orporate records of Vogue are in

the hands of the trustee in bankruptcy and ar,r: unobtainable.

9. Pet i t ioners submitted recent ly drawn noLorized aff idavi ts from three

former employees of Vogue as fol lows:

(a) Patr ic ia McGrath, former Accou::r ts Receivable and Payrol l
Clerk, wherein she stated that " I  know al- I  the withholding taxes were
paid since they were transferred to a spr l)c ial  tax acccount together
with the rest of  the payrol l  which was t l :ansferred to the payrol l
a c c o u n t .  t t

(b) Si lke Franken (Jochimsen),  fomner Account ing Uanager,
wherein she stated that "During the Chaprt ; .er XI per iod I  worked with
Mr .  Herz  spec i f i ca l l y  on  payro l l  mat te rs , ,  I  can  s ta te  unequ ivoca l l y
that Mr. Herz was concerned that withholr l ing taxes were promptly
pa id .  I  took  grea t  care  to  make cer ta in  such taxes  were  pa id .  A lso ,
a weekly report  was submitted to the Cou:r: ' t  stat ing that al l  wi thholding
taxes  were  pa id . r r

(c) I { i l l iam J. Odendahl ,  Jr. ,  whert , : in he stated that "My dut ies
during that per iod (1963 to 1978) includt,rd a review of f inancial
transact ions and internal audit . ing. Dur: ing the debtor- in-possession
period, f  was responsible for preparing t . .ax returns and monitor ing
payment  o f  any  and a l l  taxes . . . .  Dur ing  the  debtor - in -possess ion
per iod ,  a l l  payro l l  taxes  w i thhe ld  were  c lepos i ted  in  a  separa te  'Tax

Account '  ut i l ized for that purpose in ac< ordance with the order of
the Court. AtI tax paSrments were then m:rLde from that account to the
respect ive governmental  agencies. "

10 .  In  cont ras t  to  the  a fo res ta ted  recent ,  a f f idav i t  o f  Mr .  Odendah l ,  J r ' .

is his let ter of  December B, 1976 Lo the New lork State DeparLment of Taxat i .on

and Finance wherein he stated that:

" I  am enclosing reports without remit tance for the period
Apri l  23, 7976 Lo December 3, 7976 for Vc,gue Instrument Corp. The
cards enclosed cover both the New York state and New York City taxes
due for the period.
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I{e would like to make a time paymenL arrangement to pay these
taxes .  I  unders tand i t  requ i res  an  asse lssment  by  your  o f f i ce  f i rs t ,
then an agreement with the local distr icL off ice. LIe plan to make
t imely deposits start ing with next week l ,yhi le we are wait ing to make
the t ime paynent agreement.r t

11. A current.  accounts receivable comput,r l r  t ranscr ipt  of  the account o:f

Vogue, obtained from the Tax Compliance Burealr ,  indicates that the withhold: lng

taxes  a t  i ssue have no t  been pa id  to  da te .

CONCTUSIONS OF ],AL'

A. That the Department of Taxation and :lirinance is not required to attr:mpt

to col lect unpaid withholding taxes from a corporat ion or from i ts trustee :Ln

bankruptcy before imposing on and col lect ing 1[rom responsible off icers the

penalty imposed by sect ion 685(g) of the Tax,; .aw. (Stanley Yel l in v.  New Yor:k

S t a t e  T a x  C o m m i s s i o n ,  8 1  A . D . 2 d  1 9 6 ( 1 9 8 1 ) ) .

B. That sect ion 685(g) of the Tax Law p;r : :ovides that:

"Any person required to col lect,  t ruthful ly account for,  and pay
over the tax imposed by this art ic le who wi l l fu l ly fai ls to col lect
such tax or truthful ly account for and pay over such tax or wi l l fu l ly
at.tempts in any manner to evade or defeal'. the tax or the payrnent
thereof ,  shal l ,  in addit ion to other pen: l l t ies provided by Iaw, be
liable to a penalty equal to the total arnount of the tax evaded, or
no t  co l lec ted ,  o r  no t  accounted  fo r  and 1 la id  over . "

C.  That  sec t ion  1312(a)  o f  the  Tax  Law rncorpora tes  sec t ion  685(g)  fo r :

New York City purposes.

D. That pet. i t ioners lesl ie J.  Saferstein and Herbert  Herz were corporate

o f f i c ia ls  o f  Vogue.  Corpora te  o f f i c ia ls  respons ib le  as  f iduc ia r ies  fo r  tax

revenues cannot absolve themselves merely by clLisregarding their duty and

leaving i t  t .o someone else to discharge. Pet j t ioners have not submitted any'

evidence to show the actual degree of control  assigned by the court  to the

corporat ion or themselves during the debtor- i rr-possession period of Vogue.

(see Mat te r  o f  Gard ineer  v .  s ta te  Tax  commiss ion ,  78  A.D.2d 928,  g2g)
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E.  That  pe t i t ioner  Les l ie  J .  Safers te in  r , i ras  a  person who w i l l fu l l y  fa i led

to col lect,  t . ruthful ly accounL for and pay ov{rr  the New York City withholding

taxes of Vogue for the periods at issue herei in.  Accordingly,  he is l iable for

the penalty imposed pursuant to sect ions 1312ria) and 585(g) of the Tax Law.

F. That pet i t ioner Herbert  Herz was a pr:rson who wi l l fu l ly fai led to

col lect,  t ruthful ly account for and pay over [he New York City withholding

taxes  o f  Vogue fo r  the  per iods  a t  i ssue here in .  Accord ing ly ,  he  is  l iab le  fo r

the penalty imposed pursuant to sect ions 1312rt 'a) and 685(g) of the Tax Law.

G. .  That .  the  pe t i t ion  o f  Les l ie  J .  Safer r :s te in  i s  den ied  and the  Not ice  o f

Def ic iency  issued aga ins t  h im on September  24 ,  1979 is  sus ta ined.

H. That the pet i t ion of Herbert  Herz is denied and the Not ice of Def ir : iency

issued aga ins t  h im on September  24 ,  1979 is  sus ta ined.

DATED: Albany, New York STATE l'AX COMMISSION

JUN O 1 1984

COMMISfiiIONER


