
STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

E1 i  Rosenb la t t

for Redeterminat ion of a Def ic iency or for Re:fund
of Personal Income Tax under Art ic le 22 of the Tax
traw for the Years 7976 and 7977, Art ic le 30 o:t  the
Tax law for the Year 1976 and Chapter 46, Ti t : le T
of the Administrative Code of the Citv of New York
fo r  the  Year  7977.

AFFIDAVIT OF MAITING
In the Matter of the Pet i t ion

o f
Eugene Sole

for Redeterminat ion of a Def ic iency or for Rel 'und
of Personal fncome Tax under Art ic le 22 of the'  Tax
Law for the Years 7976 and 7977, Art ic le 30 oI the
Tax law for the Year 1976 and Chapter 46, Ti t le T
of the Administrat ive Code of the Citv of New York
fo r  the  Year  1977.

State of New York ]
s s . :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
21st day of March, 7984, he served the within not. ice of '  Decision by cert i f ied
mai l  upon El i  Rosenblatt ,  the pet i t ioner in the within proceedinS, by enclosing
a true copy thereof in a securely sealed postpaid v/rapper addressed as fol lows:

El i  Rosenblatt
130 GaIe  P lace
Bronx, NY 10463

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Aff idavi t  of  Mai l ing

That. deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
21s t  day  o f  March ,  7984.

addressee is the pet i t ioner
wrapper is the last known address

that the said
fo r th  on  sa id

l thbr ized to a t_nl_ s r  oat
pursuant to Tax c t ion



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

EI i  Rosenblatt

for Redeterminat ion of a Def ic iency or for Re. l lund
of Personal Income Tax under Art ic le 22 of thr l :  Tax
law for the Years L976 and 1977, Art ic le 30 o:[  the
Tax law for the Year 7976 and Chapter 46, Ti t l .e T
of the Administrat ive Code of the Citv of New York
fo r  the  Year  1977.

Atr'FIDAVIT OF MAIIING
In the Matter of the Pet i t ion

o f
Eugene Sole

for Redeterminat ion of a Def ic iency or for Relund
of Personal fncone Tax under Art ic le 22 of the Tax
Law fo r  the  Years  1976 and 7977,  Ar t i c le  30  o l  the
Tax Law for the Year 1976 and Chapter 46, Ti tJ.e T
of the Administrat ive Code of the Citv of New York
fo r  the  Year  \977.

State of New York ]
S S . :

County of Atbany i

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of March, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Hyman Bass, the representat ive of t t re pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Hyman Bass
Roshwald ,  Bass ,  Ca ine  & Go lds t r i cker
165 Front  S t .
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post.  of f ice under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Aff idavi t  of  Mai l ing

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
21s t  day  o f  March ,  1984.

uthorized to a
pursuant to Tax



STATE OF  NEW \ORK
STATE TAX COMMISSION

ALBANY,  NEW YOR(  12227

March 21 ,  198,1r

E l i  Rosenb la t t
130 Ga le  P lace
Bronx, NY 70463

Dear  Mr .  Rosenb la t t :

P1ease take not ice of the Decision of the Stat e Tax Corrunission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant  t .o  sec t ion(s )  690 & 1312 o f  the  Tax  I ,aw and Chapter  46 ,  T i t le  T  o f
the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Cc,mmission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law anci Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and tr inance
Law Bureau - Lit igation Unit
Building /f9, State Campus
Albany, New York 72227
Phone // (518) 457-2070

Very truly yours,

S'IATE TAx COMUISSION

cc:  Pet i t ioner ts  Representa t ive
Hyman Bass
Roshwald ,  Bass ,  Ca ine  & Go lds t r i cker
165 Front .  S t .
New York, NY 10038
Taxing Bureauts Representat ive



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

E l i  Rosenb la t t

for Redeterminat ion of a Def ic iency or for Ret[und
of Personal Income Tax under Art ic le 22 of the Tax
law for the Years 7976 and 7977, Art ic le 30 oi i :  the
Tax Law for the Year L976 and Chapter 46, Ti t .1L.e T
of the Administrat ive Code of the Citv of New York
fo r  the  Year  1977.

ATFIDAVIT OF MAITING
In the Matter of the Pet i t ion

o f
Bugene Sole

for Redet.erminat ion of a Def ic iency or for Relund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Years  1976 and I97 l ,  Ar t i c le  30  o l  the
Tax law for the Year 1976 and Chapter 46, Ti t i  e T
of the Administrat ive Code of the Citv of New York
fo r  the  Year  7977.

State of New York ]
S S .  :

County of Albany ]

David Parchuck, being duly sworn, deposes; and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st.  day of March, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Eugene SoIe, the pet i t ioner in the sl i th in proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Eugene Sole
99 Ocean Pkwy.
Brooklyn, NY II278

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Aff idavi t  of  Mai l ing

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
21s t  day  o f  March ,  7984.

addressee is the pet i t ioner
vrrapper is the last known address

that the said
forth on said

r  oa t
ect ion



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

El i  Rosenblatt

for Redeterminat ion of a Def ic iency or for Reltund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Years 7976 and 7977, Art ic le 30 o: l [  the
Tax Law for the Year 1976 and Chapter 46, Tit.l.e T
of the Adrninistrative Code of the Citv of New York
fo r  the  Yeat  7977.

In the Matter of the Pet i t ion
o f

Eugene Sole

for Redeterminat ion of a Def ic iency or for Reiund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Years 1976 and 7977, Art . ic le 30 oj :  the
Tax Law for the Year 1976 and Chapter 46, Ti t l .e T
of the Administrat ive Code of the Citv of New York
fo r  the  Year  7977.

Sta te  o f

County of

New York ]
s s .  :

Albany ]

E l l i s  Reemer
Gordon, Hurwitz,  Butowsky,
299 Park  Ave. ,  5 th  F l .
New York ,  NY 10171

and by deposit ing same enclosed
post off ice under the exclusive
Service within the St.ate of New

Atr'FIDAVIT OF MAIIING

Baker,  Weitzerrr  & Shalov

in a postpaid properly addressed wrapper in a
care and custcldy of the United States Postal
York .

David Parchuck, being duly sworn, deposesr and says that he is an enployee
of  the  Sta te  Tax  Commiss ion ,  tha t  he  is  over18 years  o f  age,  and tha t  on  the
21st day of March, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon El l is Reemer, the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof j .n a securely sealed postpaid
vrrapper addressed as fol lows:
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Aff idavi t  of  Mai l ing

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of t l i re pet i t ioner.

Sworn to before me this
21s t  day  o f  March ,  7984.

Authorized to a
pursuant to Tax

er oaths
c t ion  174

n l



STATE OF  NEW \ "ORK
STATE TAX COMMISSION

ALBANY,  NEW YORI (  12227

March 21 ,  198,1+

Eugene Sole
99 0cean Pkwy.
Brook lyn ,  NY 11218

D e a r  D r .  S o l e :

Please take not ice of the Decision of the Stal  e Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review al ,  the adninistrat ive level.
Pursuant t .o sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le T of
the Administ .rat ive Code of the City of New Yolk,  a proceeding in court  to
review an adverse decision by the State Tax Cc,mmission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law an<l l  Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed Lo :

NYS Dept. Taxation and tr'inance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campu,s
Albany, New York 72227
Phone / /  (518) 457-2070

\rery truly yours,

SIATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t i -ve
El l is Reemer
Gordon, Hurwitz,  Butowsky, Baker,  l {ei t .zen & Shalov
299 Patk  Ave. ,  5 th  F I .
New York ,  NY 10171
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ELI ROSENBLATT

for Redeterminatlon of a Defl-clency or for
Refund of Personal Income Tax under Article 22 :
of  the Tax Law for the Years 1976 and L977,
Article 30 of the Tax Law for the Year 1976 anq:[ :
Chapter 46, Ti t le T of the Administrat ive Code
of the City of New York for the \eax L977. l

DECISION

In the Matter of the Pet i t lon

o f

EUGENE SOLE

for Redetermination of a Deflciency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years L976 and L977,
Articl-e 30 of the Tax Law for the Year L976 an<:L
Chapter 46, Ti t le T of the Adninistrat lve Code
of the City of New York for the ' lear L977.

PetLt ioner,  El i  Rosenblatt ,  130 Gale Plac*,  Bronx, New York 10463' f i led a

petltlon for redeternination of a deficiency or: for refund of personal lncome

tax under Art ic le 22 of the Tax Law for the yei l rs 1976 and 1977, Art icLe 30 of

the Tax Law for the year 1976 and Chapter 46, Tl i t le T of the Adninlstrat ive

Code of the City of New York for rhe year f977 (f i le No. 23349).

PetLt ioner,  Eugene Sole, 99 Ocean Parkway,,  BrookLyn, Nert  York 1LZL9, f l led

a pet i t ion for redetermlnat lon of a def ic iency or for refund of personal incone

tax under Art ic le 22 of the Tax Law for the ye;urs 1976 and L977, Art ic le 30 of

the Tax Law for the year 1976 and Chapter 46, l . l t le T of the Adnlnistrat lve

Code of the Clty of New York for the year 1977 (FLle Nos. 23350 and, 246L9).
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A consol idated fornal hearlng was connencred before Doris Stelnhardt,

Hearing Off icerr at  the off lces of the State Ti l rx Commlsslon, Two World Trade

Center ,  New York ,  New York ,  on  September  13 ,  11182 a t  1 :15  P.M.  and cont lnued to

conc lus ion  a t  the  same o f f i ces  on  June 20 ,  198 l )  a t  1 :30  P.M. ,  w i th  a l l  b r ie fs

to be subnit ted by Septenber 16, 1983. Mr. Ro, isenblatt  appeared by Roshwald,

Bass ,  Ca lne  & Go lds t r i cker ,  Esqs .  (Hyman Bass ,  Esq. ,  o f  counse l ) .  Dr .  So le

appeared by Gordon, Hurwitz,  Butowsky, Bakerr ' i i le i tzen & Shalov, Esqs. (E1l is

Reemer, Esq. r  of  counsel) .  The Audit  Divis ion appeared at the September 13,

1982 hearing by Paul B. Coburn, Esq. and at,  the June 20n 1983 hearing by John P.

Dugan,  Esq.  (Kev in  Cah i l l ,  Esq . ,  o f  counse l ) .

ISSUE

Whether pet i t loners were persons responsirr le for col lect ing and paying

over taxes r^rithheld frorn the wages of enployee*i of Lefferts General Hospital ,

Inc. e who wi l l fu l ly fal1ed to do sor aod are therefore l iable for the penalt les

imposed under sect ion 085(g) of the Tax Law anr: l  sect ion T46-18S.0(g) of Chapter

46, Ti t le T of the Administrat lve Code of ghs t) l ty of  New York.

FINDINGS OF FACI]I:

1. On Ytay 22, L978, the Audit  Divis ion lssued to pet i t loner El i  Rosenblatt

two statements of deficlency and a Notice of Dr*ficienclr assertlng penalties

equal to the New York State nl thholding tax of Lefferts General  Hospltal ,  Inc.

which was due and unpaid for the years 1976 antl L977 in the respectlve amounts

o f  $44,586.16  and $42,624.361,  p lus  the  New Yor :k  C l ty  w i thho ld ing  tax  o f  saLd

corporaEion  fo r  the  year  L976 in  the  amount  o f  $57,236.57 .

Î  
The Employerrs Returns f l led by Lefferts General  l tospital- ,  Inc. lndicate

that thls amount actual ly consists of $30,639.1; i l0 ln New York State tax and
$11,984.46  Ln  New York  C l ty  tax .  Pet i t ioners  have ra ised no  obJec t lons  to  the
not lces of def ic lencv as issued.
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On t'lay 22, 1978, the Audit Division issued to petitioner Eugene Sole a

Statement of Def ic iency and a Not ice of Def ic idnclr  assert lng penalt ies equal

to the New York State rci thholding tax of Leffe:rr : ts General  Hospltal ,  Ine. which

was due and unpald for the years 1976 and L977 Ln the respectl-ve amounts of

$44,586.16  and $42,624.361,  p lus  the  New York  t i l i t y  w i thho ld lng  tax  o f  sa id

corporat ion for the year 1976 Ln the amount of $57,236.57. On Septenber 25,

L978, the Audit  Divls ion issued to Dr.  SoLe a l r l tatement of Def ic l-ency and a

Notlce of Def ic i€rclr  assert ing an addLt ional penalty for 1976 New York State

nlthholding tax in the amount of $3,327.58. The Statement of Def ic lency

explained, t'Thls is ln additlon to and in no wilry affects the Statement of

Def ic iency nai led to you on l{ay 22, 1978."

2. In May, 1959, a group of physicians, r : :omprised of Dr.  Eugene So1e, Dr.

Carl  Baron, Dr.  Phl l ip Cohen, Dr.  Mi l ton Cantor,  Dr.  Just in Rosenbush, Dr.  I .

Charles Zuckerman, Dr. Nathan Reibstein and a Dr. Diamond, purchased Lefferts

General  Hospital ,  Inc. Dr.  Baron held the off : r lce of president of the corporat lon;

Dr.  Cohen, the off ice of secretary; and Dr. So-l le,  the off ice of t reasurer.  The

administrator and the comptroller of the hospltal continued in their posltlons

after the purchase. In 1962, Mr. Selmour Reld was engaged by the board of

dlrectors as admlnistrator.  In L974, l [ r .  Reid hired Mr. 811 Rosenblatt  as

comptroller upon the recommendati.on of Jay ZLmrrnet, the lndependent certified

publ lc accountant for the hospital .

3. The corporation maintained a payroll i lccount and an operatl-ng account

from which funds could be withdrann on the sigrratures of any two of the following

persons: the corporate president,  the secret,ary,  the treasurer,  l1r.  Reid or

See  foo tno te  r ' 1 "  on  page  2 .
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Mr. Rosenblatt .  No separate account was est.ablLlshed for the deposlt  of  taxes

rrithheld f rom employee rrages.

4. As administrator,  Mr. Reid nas responslble for (anong other things)

hiring and firing personnel, fixing salaries and ensuring the supply of goods

and equlpment necessary for the hospltalrs dai. i l -y operat lon. I Ie also acted as

chairman of meetlngs of the board of directors,,

5.  Mr. Rosenblattrs dut ies as comptrol le:r :  lncluded keeping the books and

records, rendering f inancial  statements, prepar: lng cost anal |sesr f i l ing tax

returns and reorganlzing departmental activitir:ls for the purpose of reduclng

costs. He conferred wlth the corporate off icer:s on a regular basls and attended

board meetings to present nhat,ever financlal data the board requlred ln Lts

decislon-naking. Mr. Rosenblatt signed withho:ll.ding tax returns and checks for

the payment of bi l ls ( lncl-uding taxes) "as a mi l t ter of  convenLencet ' r  that is,

when the corporate officers were unavailable tr:l do so. Mr. Rosenblatt owned no

stock in the corporatLon.

6. The payroll- department rras separate f:r:om Mr. Rosenblattf s offlce and

responsibl i t ies. Payrol l  checks were machlne-slgned with the signatures of

Drs .  Baron and So le .

7. Dr.  Sole pract, iced medlclne at the ho:npital-  and also, supervlsed the

maintenance of the hospitalrs physlcal  plant.  I le held nine percent of the

outstanding shares of t ,he corporat lon.

8. Short ly after his hir lng, Mr. Rosenblntt  became anare of the corpora-

t ionrs f inancial-  di f f icul t ies and l ts fal lure ro t imely meet l ts withhol-ding

tax LiabilitLes. The fLnanclal problems nere lrttrlbutable to the demographic

changes in the area whlch caused the hospltal r:rensus to decllne, and continued

through 1976 and 1977.
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9. The board consLdered and discussed the hospital 's f lnancial-  problems

at i ts meetlngsr aod from t lme to t ime, the dlrectors made loans to the corPora-

tion. In order to permit the hospital- to cont:iLnue to operate, employees and

certaln vendors, especlally pharmaceutlcal companiesr lr€r€ paid throughout the

period in quest l .on unt i l  the hospitalrs closing in November, 1977.

10. Lefferts General  Hospital ,  Inc. f i led returns of personal i .ncome tax

rrithheld on a seml-monthly basis. For the per:l-ods February l through February 15,

February 16 through February 29, March 1 through March 15, March 16 through

March 31, April I through April 15, Aprll 16 through April 30 and May I through

May 15 of 1976 and the periods August 1 through August 15, August 16 through

August 31, September I  through September 15, Septenber 16 through September 30,

October 16 through October 31, and November I  rrhrough November 15 of 1977, the

returns ref lected taxes wlthheld, but no remlt f iances were enclosed therewlth.

The returns were signed by Mr. Rosenblatt ,  Dr.  Baron, Dr.  Cohen or Dr.  Sole.

11. Mr. Rosenblatt  test i f led that the boar:d of dlrectors was made aware of

the unpald rrithhol-ding taxes and the responslb:ll.l ity of the offlcers for such

taxes through his presentat ion of f inancial  reports,  as wel l  as Mr. Zinmetts

reports,  made at the board meetlngs. He furtht i : r  test l f ied that the board set

the pr ior i ty for paymencs as fol lows: f l rst ,  payrol l ;  second, vendors of

essential supplles; and third, t,axes. I'Ihen a \,rithholding tax return came due

and the operating account was depleted, the boi*rd instructed him to fLl-e the

return without any remlt tance, he test l f  ied. I te stated, t t l  can specif lcal- ly

say the doctors were quite clear, sharp and unclerstandlng of every point on

f inancial  analysis of the condit lon of the hospltal  that [was] ever discussed

with them by nyself ,  Mr. Reid or the cert l f ied publ ic accountant.rr  Mr. Rosenblatt

fol lowed the boardrs direct ions for fear of losing his job. He attempted to
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ensure the payment of taxes "[b]y report ing to the doctors on the circumstances

that existed, by point ing to them... their  responslbl lLt ies and the responsibl l -

i t les of the board of directors.. ." .  Al though l1r.  Rosenblatt  was cognizant

that fal lure to pay over the withholding taxes const l tuted a vlolat ion of the

law, he made no effort to leave his posltion; the board members explained to

him that they ant ic lpated receipt by the hospit i :a l  of  large recoverles from

pendlng lawsuits, which amounts would be suffl,slent to pay all dellnquent

taxes .

On the other hand, Dr.  Sole test i f ied that the corporaEionrs tax

llablllties r^rere never dlscussed at the board rreetings, and he was unaware of

the rtrithholdlng taxes due the Clty and State oli: New York until shortly before

the hospital  c losed l ts doors. I le test i f ied fr . rr ther that the hospital f  s

day-to-day f inancial  af fairs were control led b;y Mr. Reld and Mr. Rosenblatt ,

who determined which credltors were paid. Dr. Sole \ras aware that some bllls

were paid ln part, while others were left unpa:l|-d. He recollected that he may

have requested Mr. Zirnmet to meet wlth Interna.,l- Revenue Service and Department

of Taxation and Finance representatives regard:lLng extensions of time for

paynent of taxes, and that he hinself may have net wlth an Internal Revenue

Service representat ive.

12. I , I i th his br lef  r  pet l t loner Rosenblatt  submltted 20 proposed f  indl-ngs

of fact al l  of  whlch the Commission adopts, exc:ept for the fol l -owing al legat lons

whlch are not establ ished by the evldence: thi l t  Mr.  Rosenblatt 's beglnnlng

salary was $20,000.00 and his salary at the tirrne his employment ended was

$24,000.00; that Mr. Rosenblatt  would general l - ; r  hand the hospital  bl l ls over to

the administrator and/or the off icers or board of directors, who would lnstruct

him on whom and how much to pay; that Mr. Roseublatt had no lndependent authority
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to decide which creditors to pay; that decislorts on the prlorlt,ies and payuents

of the hospital fs debts and taxes were made by the off icers and dlrectors; and

that Drs. Baron and Sole directed hln to file tthe wtthhol-dtng tax returns

wlthout payment.

CONCLUSIONS OF LrttW

A. That Tax Law sect lon 685, subdivls ion (g) and Chapter 46, Ti t le T of

the Administrat ive Code of the City of New Yorlk.  sect lon T46-185.0'  subdivls ion

(g) impose on any person required to col lect, l rccount for and pay over the

taxes lmposed by Art ic le 22 arrd Ti t le T, respect, ively,  who wi l l fu l ly fai ls to

do so, penalt ies equal to the amoun! of the tarKes. Subdlvis ion (n) of Tax Law

sect ion 685 and subdivis ion (n) of Ti t le T sect ion T46-185.0 def ine such a

"person" to include, 1!gg al ia,  rran off icer or:  employee of any corporat ion.. .

who.. . ls under a duty to perform the act in re*pect of which the violat lon

occurs t ' .

Sect ion 1309 of Art ic le 30 requires the withhol-ding of personal income

tax from the wages of resldents and of earnlng*i tax from the ltages of nonresidents

of the Clty of New York. Sect ion 1312 urakes appl icable to the personal lncome

and earnings taxes inposed under the authority of Articl-e 30 all provisions of

Art ic le 22 xelatLng to an employerfs l labi l l ty for taxes to be withheld,

incl-uding sect ion 685.

B. That pet i t ioner Rosenblatt  s lgned withholdlng tax returns f i led during

the period at issue and was authotlzed to wlthcllraw funds from the corporate

accounts. In additlon to havlng signed return$ and having been an authorlzed

signatory on the hospitalrs accounts, pet i t lonr: l r  Sole was a sharehoLder and the

chief f inanclal  of f lcer.  Each pet l t ioner polnf ls to the other '  however,  as the

person who exercised eontrol over the financla.X. mat.t.ers and had the final word
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regardlng which creditors were paid: pet i t lonlpr Rosenblatt  c lalms the board of

directors establ lshed the order in whlch crediEors were paid and prescr ibed the

ft l lng of returns without remit tance; pet l t ionl i : r  Sole clains al l  bi1ls '  including

those for taxes, were managed and paid by Mr. . l te ld and pet i t ioner Rosenblatt .

In vlew of this contradictory testimony, it car:r only be concluded that each

pet i t ioner has fai led to carry hls burden to e$tabl ish that he l ras not a

responsible person withln the meaning of Tax L*w section 685(n) and Tltle T

s e c t L o n  T 4 6 - 1 8 5 . 0 ( n ) .

C. That turning to the issue of wi l l fu lhress, pet i t ioners never created a

separate trust account for the deposit  of  taxes withheLd, and pet l t loners

appl led such funds to other corporate purposes,,  t tNot to set aslde tax deduct ions

when made and, further, to use such money fot r:lther corporate purposes i-s a

conscious and deliberate act withln the meanin6; of the tax laws that characterizes

pet i t loner rs  conduct  as  rw i l l fu l t . t t  Mat te r  o f ,GardLneer  v .  S ta te  Tax  Cornm. ,  78

A.D.2d 928, 929. Pet i t ioner Rosenblatt  admlts knowl-edge that the taxes were

accrued but unpaid. Pet i t ioner Sole knew or should have knom of the hospital fs

tax l labi l i t les. t tA corporate off icer responsi lble as a f iduclary for tax

revenues cannot absolve himsel-f nerely by disrringardlng his duty and leaving lt

to someone else to discharge (ci tat ion onit ted. l r ."  ! | .  Consequent ly '  both

petitioners were persons responslble for coller.:t,ing and paying over New York

State and New York City taxes withheld from the wages of employees of Lefferts

General Hospital, Inc. who wilJ-fully failed to do so and are Liable for the

penalt ies lmposed agalnst them.

D. That the pet i t ion of El l  Rosenblatt  isr  hereby denied, and the Not lce

of Def ic iency lssued on May 22, 1978 ls sustairr .ed.



That the petit,ion of

def ic iency lssued on l{ay 22,

DATED: Albany, New York

MAR 2 i 1884

-9-

Eugene Sole ts hr;:reby denied, and the notices

1978 and September 25, 1978 are sustalned.

STATE TAX COMMISSION



New York Sfole Deportmenl of
TAXATION ond FINANCE
l 'rocessing Division
Stato Campur,  Albany,  New york 12227

WAIVER, MODIFICATION, OR CANCELIATION OF PENALTY AND INTEREST
REOUIRING APPROVAL OF THE STATE TAX COMMISSION

s s *  o R  t D #

13-1662112
T A X P A Y E R ' S  N A M E

Rosenman Colin Freund Lewis & Cohen
S T R E E T  A O E , R E S S

575 lladison Avenue
c t T Y  S T A T E  z t P  c o D E

New York NY LO022

A S S E S S M

I.r8309150977
F I L I N G  P E R

to  LZl3Ll82

TAXING APPLICATION:
n CorporationTax

t] Personal IncomeTax

tl Sales Tax

B withhotding Tax

tl Mircellaneour Tax:

I N T E R E 3 T  A N D  P E i l A L T Y  A S g E g g E C '

R E C O M M E N D E E ,  C . A N C E L L A T I O N

s  10 r305 .68

In accordance with established policy, approval of the State Tax Commission (more thon one
member) is required where the proposed cancellation of interest and/or penalty is for an amount
in excess of $5,000.00 or for a situation not covered in policy memoranda.

REASON FOB WAIVER,  MOOIF ICATION OR CANCELLATION:

Reaeonable cauae cited le that a check and ireturn nere prepared and rnailed
timely, but were evldently rrlost in traneitm.

Coplee of the etop payment order and the chreck regleter are attached.

Ttre intereet hae been paid, the employere f:[.l ing hi.etory le e:cellent.

6 
/o / 

,S AppRovED ,/@ o,i^ppRovso -

,TPPROVEOlz- - -J - - r l - \  D ITAPPROVEO-

tbtl^"\\\- 
D^rE:-- J Y\  

APPRovED - /Y  DrsAPPRovE. , -
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