
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Blanche Rosenberg (Reiman) and Ronald W. Rrrbin

for Redeterminat ion of a Def ic iency or Revisic,n
of a Determinat ion or Refund of Personal Inconrre
Tax under Art ic le 22 of the Tax law for the Ye,ars
1 . 9 7 7  &  7 9 7 9 .

Blanche Rosenberg (Reiman)
3135 Johnson Ave.
New York, NY 10463

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

AFFIDAVIT OT MAII,ING

in a posLpaid properly addressed wrapper in a
care and custc,dy of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York )
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
25th day of May, 1984, he served the within nc,t ice of Decision by cert i f ied
mai l  upon Blanche Rosenberg (Reiman), the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Sworn to before me this
25th day of May, 1984.

Authorized to adninister oaths
pursuant to Tax law sect ion 774

,? ,/6L



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Blanche Rosenberg (Reiman) and Ronald W. Rub, in

for Redeterminat ion of a Def ic iency or Revisic,n
of a Determinat ion or Refund of Personal Inconre
Tax under Art ic le 22 of the Tax Law for the Ye'ars
1 9 7 7  &  7 9 7 9 .

Atr'FIDAVIT OF MAITING

Sta te  o f

County of

New York i
s s . :

Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, L984, he served the within nc,t ice of Decision by cert i f ied
mai l  upon l{ i l l iam Bagl iebter,  the representat ive of the pel i t ioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Wi l l iam Bag l ieb ter
Parker,  Duryee, Zunino, Malone & Carter
529 F i f th  Ave.
New York ,  NY 10017

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
Iast known address

same enclosed in a postpaid 'properly addressed wrapper in a
the exclusive care and custody of the United States Postal
State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
25th day of May, 1984.

Authorized to administer oaths
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Blanche Rosenberg (Reiman) and Ronald W. Rubin

for Redeterminat ion of a Def ic iency or Revisic,n
of a Determinat ion or Refund of Personal Incone
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 7  &  1 9 7 9 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
25th day of May, 1984.

AFFIDAV]T OF MAITING

that. the said addressee is the petit ioner
forth on said wrapper is the last known address

State of New York ]
S S .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, 1984, he served the within nc,t ice of Decision by cert i f ied
mai l  upon Ronald W. Rubin, the pet i t . ioner in the within proceeding, by
enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  v r rapper  addressed
a s  f o l l o w s :

Ronald W. Rubin
5B Buena V is ta  S t .
Stamford, CT 06907

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custc,dy of the United States Postal
Service within the State of New York.

Authorized to administer oaths
pursuant to Tax Law sect ion I74



STATE OF  NEW YORK
STATE TAX COMMI :3S ION

ALBANY,  NEW YORI . I  12227

lTay 25, 1984

Blanche Rosenberg (Reiman)
3135 Johnson Ave-
New York, NY 70463

Dear  Mrs .  Rosenberg :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Comniss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the adninistrat ive level.
Pursuant to sect. ion(s) 690 of the Tax Law, a p'roceeding in court  to review an
adverse decision by the SLate Tax Commission niay be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme CourL of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and tr ' inance
Law Bureau - Lit igation Unit
Building /19, State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very t ru ly  yours,

SIATE TAX COMMISSION

cc :  Pet . i t ioner 's  Representa t ive
Wi l l iam Bag l ieb ter
Parker,  Duryee, Zunino, Malone & Carter
529 Fif th Ave.
New York ,  NY 10017
Taxing Bureau's Representat ive



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORI (  12227

tlay 25, 1984

Ronald W. Rubin
58 Buena Vista St.
Stamford, CT A6907

Dear  Mr .  Rub in :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a tr , roceeding in court  to review an
adverse decision by the State Tax Comrnission nray be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice traw and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany' County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and tr inance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

S'IATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Wil l iam Bagliebter
Parker, Duryee, Zunino, Malone & Carter
529 Fi f th  Ave.
New York,  NY 10017
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions
:

o f
:

BLANCLE ROSENBERG (RETMAN) AND RONALD W. RUBIr,il DECISION
:

for Redetermi-nat ion of a DefLciency or for
Refund of Personal Income Tax under Attj.eLe 22 :
of the Tax Law for the Years L977 and L979.

:

Pet i t ioner,  Blanche Rosenberg (Reinan),  3J35 Johnson Avenue, New York, New

York 10463, and pet i t ioner Ronald W. Rubin, 58 Buena Vlsta Street,  Stamford,

Connect icut 06907, each f i led a pet i t ion for rerdeterminat ion of a def ic lency or

for refund of personal income tax under Articlel 22 of the Tax Law for the years

L977 and L979 (Fi le Nos. 33176 and 33L77).

A consol idated formal hearing was held before Frank W. Barr l -e,  Hearing

Off lcer,  at  the off ices of the State Tax Commlsnsion, Two World Trade Center,

New York ,  New York ,  on  June 23 ,  1983 a t  9 :30  A"M. ,  w i th  a l l -  b r ie fs  to  be

submitted by Septenbex 2L, 1983. Pet l t ioners ar,ppeared by Parker,  Duryee,

Zunlno, Malone & Carter,  Esqs. (Wil l ian Bagl ietr ter,  Esq.,  of  counsel) .  The

Audit  Divis i-on appeared by John P. Dugan, Esq. ( Irwin Levyr Esq.,  of  counsel) .

ISSUE

Whether,  under Tax Law $685(g)  r  pet i t ionels rdere persons requi - red to

collect, truthfully account for and pay over wj.thholding taxes and wil lfully

f a i l ed  t o  do  so .

I'INDINGS OF FACI]

1. on Februaxy 25, 1980, the Audit  Divis j . ,on issued a Not ice of Def ic iency

al-ong wlth a Statement of Def ic lency assert ing a penalty under Tax Law $685(g)



-2-

agalnst pet i t loner Blanche Rosenbergl  ."  .  per$$on required to col lect,  t ruthful ly

account for and pay over withholding taxes of llhe Valtronic Corporation

("Valtronic") ln the amount of $6,27g.772 for t .he withholding tax perlod of

December  16 ,  1977 th rough December  31 ,  Lg77 anr i l  o f  $11,001.003 fo r  the  per iod

of January 1, 1979 through February 9, L979.

2. 0n February 25, 1980, the Audit  Dlvis: i lon also issued a Not ice of

Def ic iency along with a Statenent of Def ic lencJr assert ing a penalty under Tax

Law $685(g) against pet l t loner Ronald W. Rubin as a person required to col lect,

truthfully account for and pay over withhol-dln$! taxes of Valtronic ln the

amount of $6 ,27g.774 for the withholding tax pcrr iod of December 16, Lg77

through December 31, 1977 and of $11,001.005 f ,rr  the period of January 1, IgTg

through February 9, 1979.

3. Pet l t ioners subnit ted into evidence photocopies of four cancel led

checks and a bank checklng account statement which show that the taxes ltithheld

from its employees during the period of Decemberr 16, L977 thtough December 31,

1977 wete paid over to the state.

Î  
Subsequent to the periods at issue, pet,i.t:i,.oner Blanche Rosenberg remarrLed

and is now known as Blanche Reinan.

2 rh. Audit Division introduced into evidencre as part of its Exhlbit 'rD",

herein, four Forms IT-2101, Employers Return oll Tax Withheld, which show a
to ta l  tax  w i thhe ld  o f  $5 ,839.52  fo t  the  per iod  December  16 ,  1977 th rough
December  31 ,  L977 and no t  $6 ,279.77 .  The d i f f * rence o f  $440.25  ls  unexp la lned.

3 
Th" Audit Divisl-on in its Answer, Exhibit "C", herein, concedes that

Valtronicrs payrol l  records for the period of . . | 'anuary 1, 1979 through February 9,
1979 show wi thho ld ing  taxes  o f  $7 ,783.23  and no t  $11,001.00 .

4 S"" Footnot,e "2", .W..
5 S".  Footnote "3",  EIp!1.



-3-

4. Pet i t ioner Blanche Rosenberg resigned as secretary of Valtronlc on

6
March 31, L978." Durlng the lat ter per lod at l ; .ssuer she was employed as a

bookkeeper/clerk by Valtronic and perf ormed on-|,.y clerical functions.

5. Petltloner Ronald trI. Rubin was the founder and chief executive officer

of Valtronlc from i-ts inception ln 1955 untll :i i"t was adjudlcated bankrupt in

February, L979. He testified that even while lrl;lanqhs Rosenberg nas secretary

of the corporation, she had no authority to pa',r' or not to pay taxes and had no

control  or responsibi l i ty for the day-to-day operat ions of the corporat ion.

Ratherr she performed al l  dut ies at his direct i i .on.

6. Valt,ronic pLoneered the concept of mod.ular dental cablnets, and by

1968, i t  was manufactur ing sLxty to seventy percent of the dental  cabinets sold

through the maJor dental  stores. I ts dental  c: lbinets could be used in var lous

configurations whLch appealed to dental stores which also provided design

services to dentists. The conpany eventually r,rgnjured lnto the manufacture of

wal l  systems.

7. Valtronic grew rapidly into a successi iul  enterpr lse. I t  had been

started by Mr. Rubin in 1955 with $100,000 ln worklng capital- .  By 1978' l t  was

recelving fi.nancing from Chase Manhattan Bank iilnd from varlous lnsurance

companies which had secured private offerings ilnd public offerlngs with respect

to a number of Valtronlcrs subsidiary corporat j i .ons. By 1978, i t  was Leaslng

1001000 square feet in The Bronx and employing over two hundred members of

mlnori ty groups.

8. In 1978, Valtronlc nas a vict in of thr: l  general-  economic malaise of

that year. It developed cash flow problems rerilulting from delays ln the

6 Pet i t ioner
November ,  L977.
her resignatlon

Blanche Rosenberg subnitted her resignatlon in
I lowever,  the board of directors of Valtronlc

as secretary unt l l  I ' larch 31, 1978.

October or ear ly
did not accept



-4-

col- lect ion of i ts accounts receivable. I ts cul i i tomers were stretchlng out the

time for paying thelr bills. In l"lay, 1978, ther corporation went into bankruptcy

court  for Chapter XI protect ion from l ts credLtors and from May, 1978 to

February, 1979, the corporat ion was deemed a derbtor in possesslon. I t  appeared

that the corporation would get out of Chapter ),[,I and remain ln operation after

a viable financial plan was developed.

At the tine Valtronlc went into Chaptclr XI, its accounts receivable of

approximately $1r000,000 were being financed br,r Commerclal Trading Company, and

although there were collection delays, one hundred percent of its recel-vables

were being collected. In addition, the compan:ir maintained quality control over

i ts manufactured goods which was important for l ts cont inued viabl l l ty.  In

order to try t,o secure cash, petitioner Ronal-d Rubin, who was working doggedly

to save his conpany, retained a collection agen.cy to collect receivables that

were aged more than ninety days pursuant to llslts provided to such agency by

Commercial Trading Company. This was an import;ant aspect of the flnanclal plan

which would enable Valtronic to come out of the Chapter XI proceeding as a

viable entityr and lt appeared as late as Januarry, 1979 that Valtronic would

survive.

From May, 1978, the tirne it went into Chapter XI, Val-tronic was

required to report  i ts operat lng and f inancial  results on a bi-weekly basls to

the bankruptcy court, and in January I979r paprents of withholdlng taxes ltrere

up to date. Unfortunately,  the companyfs survjval  plan suddenly unravel led
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desplte the eonmendabl-e7 efforts of petitioner Ronald W. Rubin to save his

comPany.

9. The collectlon agency which had been r:etained to collect aged accounts

receivable was embezzllng money due Valtronic. In addition to collecting money

and not remlt t , ing l t  to Valtronic,  i t  was also col lect ing from the companyts

account debtors whose accounts lrere not aged more than ninety days. In other

words, it was also collecting monies that were due and owing to Connerclal

Trading Conpany. Commercial Trading Company, :lis a result of the embezzlement,

would no longer advance money at the same rat.el advances on accounts receivables

went from eighty percent to twenty percent. Commercial Trading Conpany eventually

backed out of the financlal- plan to keep Val-tronic allve. As a result, a

company willing to enter into a jolnt venture vr'lth Valtronlc backed out' and

Valtronic was adjudicated bankrupt.

10. Through no fault of Ronald W. Rubin, :ils of the sunmer of 1983, the

estate of the bankrupt Valtronic has not yet beren settled. Approxlmately

$175,000 ls Left  in the estate to pay tax claiuts.  I t  appears that some of the

embezzLed nonies were ult.imately recaptured, whieh apparently explains the

substanti-al amount of money left in the estate to pay tax clains.

.,
'  t 'Co'nendable" is used herein in l ts l i ter:rr . l  sense: the judge overseeJ.ng

the Chapter XI proceeding and ultlmate bankruptcy of Valtronlc conmended
peti-tioner Ronald W. Rubln for hls scrupulous cl,eterminatlon to save hls company.
The judge st,ated on the record during the bankr:'uptcy proceeding as follows:

rrWhile it ls true that I flnd that for reasons beyond your
(Ronald W. Rubinfs) control you cannot corltlnue the operatlon and as
a corporation come out as I think you couJ.d have come out of Chapter
XI. . .  However,  I  wlsh to specif ical ly starte on the record that
Mr. Rubln has done everything possible.. . to see to the adninistrat lon
of this estate in accordance with. .  . the sF,eci f lc lnstruct ions of this
Cour t .  t l



11 .  Pe t i t i one r

hold ing taxes unt i l

grrPlg.

Ronald I{. Rubin

he received the

-6-

did not know that

Not ice desr : : r ibed

there ltere unpaid with-

in Flndlng of Fact rr2",

CONCLUSIONS OF LIIIW

A. That,  pursuant to Tax Law $685(9),  any t 'person" required to col lect,

truthfully account for and pay over rdithholdin$ taxes, who will-fulJ-y fails to

do so, can be subjected to a penalty equaling flhe amount of the tax. "Person"

for purposes of this sectlon lncludes ttany off:li.cer or employee of any corPoratlon

. . .who as  such o f f i cer . . . i s  under  a  du ty  to  per : fo rm the  ac t  ln  respec t  o f  wh ich

the  v io la t ion  occurs r r .  Tax  Law $658(n) .

B. That,  pursuant to Finding of Fact "3", .W.r s ince no wlthholding tax

is due and owing for the perlod of December 16,,  L977 through December 31, L977,

the portion of the penalty imposed against each petitioner equal to the with-

holding taxes alleged to be due and owlng for such period must be cancelled.

C. That relevant factors t,o be considerecrl. in deciding whether petltioners

are "personstr required to collect and pay over withholding taxes lnclude

whether they signed corporate tax returnsr posl i r€ssed the r ight to hire and fLre

employees and deri.ved a substantial portion of income fron the corpofatton.

Other areas of lnquiry include their  of f ic ial-  dlut ies for the corporat ion, the

amount of corporation stock owned, and authorlt,y to pay corporate obllgatlons.

, 4 6 4 N . Y . s . 2 d 2 7 2 , 2 7 3 . J u d g e d b y t h e s e c r i t e r i a

and pursuant to Findlngs of Fact t'4" and "5", j:1 ., petitioner Blanche Rosenberg

was not responsible for the collectlon and payr:lent over of withholding taxes

due from Valtronic for the latter perlod which remalns at lssue. However,

pursuant to Flnding of Fact t t5t tr .9gg,,  iE is cl-ear that pet i t ioner Ronald I ' I .
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Rubin rras a responslble person for purposes of the collection and payment over

of withholdlng taxes due from Valtronic.

D. That in order to concl-ude that petitloner Ronald I{. Rubln may be

saddled with personal- llabllity under Tax Law llfi685(g) for unpaid withholding

taxesr w€ rnuSt also determine that he willfull1r falled to collect and pay over

withholding taxes of Valtronic for the perlod . fanuary l ,  1979 through February 9,

1979.

E. That the failure to collect and pay over nlthholding taxes ls willful

if such failure is consciously and voluntarily done with knowledge that as a

result, trust funds belonging to the government will not be paid over but will-

be used for other purposes. No showlng of lntelnt to deprive the governnent of

its money is necessary, but only something morer than accidentaL nonpaynent Ls

requlred. @ Qel lman, 49 A.D.t)) .d 434.

F. That the failure of petitioner Ronald W. Rubln to collect and pay over

withholding taxes ltas not consciously and voluntarily done. Rather, such

fallure was the lnvoluntary result of an embezz:llement of Valtronic monies as

noted in Flnding of Fact "8", -gg., which led to the company's demise.

Furthermore' Ronald W. Rubin was not conscious of such failure to pay over

withholding taxes unt i l  he received the Not ice of Def ic iency. Nor was such

lack of arilareness the result of an lnproper del.egation of duty. Rather' his

conmendable efforts to save a business were thwarted by the ilJ-egal schemes of

o thers .



G. That the pet i t ions

are granted and the Not lces

DATED: Albany, New York

MAY 2 5 1984

o f

o f

-8-

Blanche Rosenberg (Reinan) and

Defic iency dateel February 25'

STATE TltX COMMISSION

COMMISS

Ronald W. Rubin

1980 are cancel led.

PRESIDBiIT


