
STATE OF NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jose & Ne l ly  Rosado

for Redeterminat ion of a Def ic iency or Revisicrn
of a Determinat ion or Refund of NYS & NYC Income
& UBT under Art ic le 22, 23 & 30 of the Tax Lav,; '  for
the Year 7976.

Jose & Ne l ly  Rosado
CaI Ie  91 ,  B loque 92  { t34
Vi l la  Caro l ina
C a r o l i n a ,  P . R .  0 0 6 3 0

and by deposit ing same enclosed
post off ice under Lhe exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

State of New York J

County of Albany ]

David Parchuck, being duly sworn, deposesi and says that he is an employee
of the State Tax Commission, that he is over - lB years of age, and that on the
6th day of January, 1983, he served the within.  not ice of Decision by cert i f ied
mai l  upon Jose & Nel ly Rosado, the pet i t ionersi  in the within proceeding, by
enclosing a true copy thereof in a securely soaled postpaid r+'rapper addressed
a s  f o l l o w s :

AFF]DAVIT OF MAITING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

lhat the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Sworn to before me this
6th day of January, 7984.

Authorized to administer oaths
w sec t ionaxpursuan



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jose & Nel ly Rosado

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of NYS & NYC Income
& UBT under Art ic le 22, 23 & 30 of the Tax Laru'
fo r  the  Year  1976.

AT'FIDAVIT OF MAIIING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposesi,  and says that he is an employee
of the State Tax Commission, that he is over .h8 years of age, and that on the
6th day of January, 1983, he served the withir iL not ice of Decision by cert i f ied
mai l  upon Stephen P. Sophir ,  the representat ive of the pet i t ioners in the
wiLhin proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Stephen P. Sophir
280 Mad ison Ave. ,  Su i te  905
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custr : ,dy of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the represent.at ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6th day of January, 1984. 17- zt,i4/2 

'

Authorized t.o adurinister oaths



STATE OF NEW \ORK
STATE TAX COMMISSION

ALBANY,  NEW YORt . (  12227

January 6, 19{1i4

Jose & Ne l ly  Rosado
Cal le  91 ,  B loque 92  t l34
V i I Ia  Caro l ina
C a r o l i n a ,  P . R .  0 0 6 3 0

D e a r  M r .  &  M r s .  R o s a d o :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta l .e  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight.  of  review al .  the administrat ive level.
Pursuant  to  sec t ion(s )  690,  722 & 1312 o f  the  Tax  Law,  a  p roceed ing  in  cour t  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law an<l.  Rules, and must be commenced in
the Supreme Court of the State of New York, A.:ibany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and li' ' inance
law Bureau - l i t igation Unit
Building l/9, State Campu.s
Albany, New York L2227
Phone / l  (518) 457-2070

\'r'ery truly yours,

fiTATE TAX COMMISSION

cc :  Pet i t ioner '  s  Representa t ive
Stephen P. Sophir
280 Madison Ave. ,  Suite 905
New York, NY 10016
Taxing Bureau' s Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSE AND NELIY ROSADO

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New york City
Personal Income Taxes and New York State
Unincorporated Business Tax under Art ic les 22"
23 and 30 of the Tax Law for the year 7976.

c a r r i e d

New York

I I I .

DECISION

Peti t ioners, Jose and Nel ly Rosado f i led a pet i t ion for redeterminat ion of

a def ic iency or for refund of New York State ; tnd New York City personal income

taxes and New York State unincorporated businerss tax under Art ic les 22, 23 and

30 o f  the  Tax  Law fo r  the  Year  1976 (F i le  No.  30030) .

A formal hearing was held before Ju1ius I i l raun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two hlor lct l  Trade Center,  New York, New

Y o r k ,  o n  F e b r u a r y  2 ,  1 9 8 3  a t  1 : 1 5  p . M .

ISSUES

income

I I .

Idhether the Audit  Divis ion properly cl letermined the amount of pet i t ioners I

subject to New York state and New York ci ty personal income tax.

Idhether pet i t ionersr income was derir ; 'ed from uni.ncorporated businesses

on by pet i t ioner Jose Rosado thereby r"endering this income subject to

State unincorporated business tax.

whether penalt ies hrere properly asserted by the Audit  Divis ion.

FIMINGS OF FACT

1.  Pet i t . ioners .  Jose and

Income Tax Resident Return for

their  total  New York income as

Nel ly  Rosado,  l ' i l ed  a  jo in t  New York  S ta te

the year 1976. On this return they reported

$27 1228.00 .  Pet i t ioners  a lso  repor ted  New York
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i temized deduct ions of $14,171.00 and exemptlons of $3,250.00, result ing i -n New

York taxable incone of $9,807.00. 0n the basis of these amounts, pet i t loners

reported and paid New York State personal incorne tax of $447.00 and New York

Clty personal income tax of $179.00. Attached to pet l t ionersr return r f ,as a

Schedule of Prof i t  or (Loss) From Business or l l rofessj-on. On thls schedule'

Jose Rosado reported a net prof i t  of  $1I,759.011 from the business act iv i ty of

the wholesale and retal l  distr ibut ion of eggs. Jose Rosado did not f l le an

untncorporated business tax return for L976.

2. On February 6, 1980, the Audit  Divis ion lssued a Not ice of Def ic lency

to pet i t ioners assert lng a tax due of $5,500.9l i1,  plus penalty and l-nterest of

$1 ,589.25 ,  fo r  a  to ta l  amount  due o f  $7 ,090.17 ,  The Not ice  o f  Def ic lency  was

based, in part, on the concluslon that petitio:lers had additional unreported

income subject to New York State and New York t)ity personal incone tax. The

Notice was also based on the disal lowance of pr:ut l t ioner 's i temized deduct lons.

The adjustments were made because of petitione:il:sr refusal to appear, on tlro

occasions, at scheduled appointments with the ,r\udit Division.

3. On Apri l  14, 1980, the Audit  Divis ion issued a second Notlce of

Def icLency  to  pe t i t ioners  asser t ing  a  tax  due o f  $7r698.67 ,  p lus  pena l i t ies  o f

$L ,275.01  and in te res t  o f  $1 ,961.38 ,  fo r  a  to t , rn l  amount  due o f  $10,935.06 .  Th ts

Notice of Def ic iency asserted the sane def ic ierrrcy as the f i rst  Not ice of

Defi-clency as well as an additional deflciency on the ground that petltioners

had income subject to New York State unincorporated buslness tax.

4. After the second Notice of Def ic lency was issued, i t  was modif ied by

the Audit Dlvision based upon the results of adjustments which were agreed upon

between Jose Rosado and the Internal Revenue Service. These adiustments

increased Jose Rosadors federal taxable income. Currently, the Audit Divlsion
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is assert . ing that pet i t ioners'  New York State and New

is computed as fol lows:

New York State taxable income as corrected
New York State tax
Tax surcharge
Unincorporated business tax

Total  New York State tax
New York City resident tax

Total  Tax
Less tax previously paid

Total  New York State and New

Penalt ies
T a x  l a w  5 6 8 5 ( a ) ( 1 )
T a x  l a w  5 6 8 5 ( a ) ( 2 )

Tota I  pena l t ies
In te res t

York City tax <llue

Total amount due

5. The def ic iency current ly asserted by the Audit

cons idera t ion  a I l  o f  pe t i t ioners '  i temized de< l .ucL ions .

6 .  The pena l t ies  were  asser ted  fo r  fa ih l re  to  f i le

business tax ret.urn and fai lure to pay the amounts shown

porated business tax return required to be f i l  ed.

$69e .30
7 7 7 . 1 2

York City tax l iabi l i ty

$22 ,207  .00
$ r ,676 .97

41 .92
r , 450 .79

$3 ,169 .62
s64 .87

ii;7t4:4t
626 .00

F,lodlze

7 ,476 .42
7 ,009 .46

$5.594,32

Division takes into

an unincorporated

as tax on the unincor-

a

the

7.  Dur ing  the  per iod  in  i ssue,  Jose Rosardo was the  propr ie to r

business known as Rosado country Fresh Eggs. This business engaged

who lesa le  and re ta i l  d is t r ibu t ion  o f  eggs .

o f

i n

8- From approximately October 1975 thror.r .gh August 7976, Jose Rosado

redeemed approx imate ly  $2r100r000.00  in  i l l eg ; i l l y  ob ta ined food s tamp coupons.

Jose Rosado would receive from other individuerls stolen authorizat ion Eo

:t
The f inancial

the Treasury did not
c a r d s .

loss to the Government
receive the cash value

w; iLs  no t  $2  ,  100,000.  00  because
ol '  the authorizat ion to purchase
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purchase food stamp cards from certain indivi<luals and have them redeemed by

another individual upon Jose Rosado's pa5rment of a fee per card. Jose Rosado

I.*as arrested and convicted of a federal  of  fense for these act iv i t ies.

9. The adjustment to Jose Rosado's incorne by the Internal Revenue Service

was premised upon Jose Rosado's income ar is ing from the receipt and redemption

of stolen authorizat ion to purchase food stamp cards.

10 .  Pet i t ioners '  representa t ive  acknowle< lged a t  the  hear ing  tha t  pe t i t ioners t

i -ncome was subject to income Lax, but maintairred that the adjustment to Jose

Rosado's income made by the Internal Revenue f i iervice should not be subject to

unincorporated business tax and that the inter: : 'est and penalt ies pertaining

thereto should be abated.

CONCTUSIONS OF ],AW

A. That Art ic le 30 of the Tax Law provi<tes that "( t)he ci ty taxable

income of a ci ty resident individual shalI  mean and be the same as his New York

taxable income as def ined in sect ion six hund:: : 'ed eleven of this chapter."  (Tax

Law $  1303) .  Genera l l y ,  sec t ion  611(a)  o f  th t , r  Tax  Law def ines  an  ind iv idua ls

New York taxable income as their  New York adjr ,rsted gross income less their  New

York deducLions and the New York personal exerrrpt ions. New York adjusted gross

income of a resident individual,  in turn, is <tef ined under Tax Law S 612(a) as

that individualrs federal  adjusted gross income as def ined in the laws of the

United States with certain modif icat ions not r"elevant herein. Pet i t ioners have

fai led to sustain their  burden of proof pursuant to sect ion 689(e) of the Tax

traw to show that they did not have the unrepor^ted income which is subject to

New York State and New York City personal inc<r,me tax that was disclosed by the

audit  conducted by the f  nternal Revenue Servi-<:e.

B .  That ,  in  genera l ,  " [a ]n  un incorpora t t , :d  bus iness  means any  t rade,

business or occupat ion conducted, engaged in or being l iquidated by an individual

o r  un incorpora ted  en t i t y .  . . r '  ITax  Law S703(a) . ]  .
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C.  That  Jose Rosadors  ac t iv i t y  o f  who lesa le  and re ta i l  d is t r ibu t ion  o f

eggs  cons t i tu ted  an  un incorpora ted  bus iness  I l l ' ax  Law S703(a) ;  20  NYCRR 203.1(a)J

Simi lar ly,  Jose Rosado's act iv i ty of receivinlg and redeeming stolen food stamp

author iza t ion  cards  cons t i tu ted  a  bus iness ,  a - ibe i t  i l l ega l ,  conducted  w i th

cont inui ty,  f requency and regular i ty,  the income from which is subject to

un incorpora ted  bus iness  tax  [20  NYCRR 203. I (a ' l ] .

D .  That  sec t ion  705(a)  o f  the  Tax  Law pr "ov ides :

"(a) General  --  Unincorporated business &ross income of an unincor-
porated business means the sum of the i tems of income and gain of the
business, of  whatever kind and in whateverr form paid, includible in
gross income for the taxable year for federal  income tax purposes,
including income and gain from any property employed in the business,
or  f rom l iqu ida t ion  o f  the  bus iness ,  o r  l ' rom co l lec t ion  o f  ins ta l lment
obl igat ions of the business, with the nodif icat ions specif ied in this
sec t ion .  r t

E. That since the income in issue was ir lc ludible in federal  gross income

(F ind ing  o f  Fac t  "4" ) ,  i t  i s  a lso  inc lud ib le  jn  un incorpora ted  bus iness  gross

i n c o m e  [ T a x  L a w  $ 7 0 5 ( a ) ] .

F. That.  inasmuch as there is no evidence that Nel ly Rosado was engaged in

an unincorporated business, she is not l iable for unincorporated business tax

or the penalt ies ar is ing from fai lure to f i le an unincorporated business tax

return or pay unincorporated business tax due.

G. That  Jose Rosado has fa i led to establ . ish that  h is  fa i lure to f i le  an

unincorporated business tax return and pay the tax due thereon was due to

r e a s o n a b l e  c a u s e  r a t h e r  t h a n  w i l l f u l  n e g l e c r  ( T a x  l a w  5 9 6 8 5 ( a ) ( 1 ) ,  6 8 5 ( a ) ( 2 ) ,

722).

H. That the Audit  Divis ion's computat iorrs,  as shown in Finding of Fact

"4",  represent the correct New York State and City personal income tax, State

unincorporated business tax and penalt ies due. The pet i t ion of Jose and Nel ly
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inRosado is granted to the extent

o ther  respec ts ,  den ied .

DATED: Albany, New York

JAN O 6 1984

shown Conc. l .usion of Law "F" and is in al l

COMMISITII
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rA-36 (9/76) State of New York -  Department of laxat ion and Finance
Tax Appea ls  Bureau

REQUEST FOR BETTER ADDRESS

Date of  RequestReeuesle$ h&p.al, Bu.eau'^'..
Rocrn rc7 - Dldg. #9
S?eto Ca:npus
Albeny, [{ar,:r York 12227

utll a;rp"els Bureau
Room \07 - Bldg. #9.
Slate (anrpus

Please f ind most recent address of taxpayer descr ibed below; return to Person named above.

Social  Securi ty Number

Resu l ts  o f  search  by  F i les

e.4. Z/,64q-* ?z
e/24 e-*2^*
Atu*Z-;ra. P.ft . aaa

*'(**iloa d d r e s s :

arched by S ect io rr Search

PER},IANENT RECORD

FOR INSERTION IN TAXPAYIIIR'S FOLDER
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STATE OF NEW \ "ORK
STATE TAX COMMISSION

ALBANY,  NEW YORI , (  12227

January 6, 19i i34

Jose & NeI Iy  Rosado
Cal le  91,  B loque 92 l f34
Vi I Ia  Caro l ina
Caro l i na ,  P .R .  00630

Dear  Mr .  & M r s .  R o s a d o :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review al :  the administraLive level.
Pursuant  to  sec t ion(s )  690,  722 & 1312 o f  the  Tax  Law,  a  p roceed ing  in  cour t  to
review an adverse decision by the State Tax C,:mmission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law an, l  Rules, and must be commenced in
the Supreme Court of  the State of New York, Al-bany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax dr.re or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and -fiinance
law Bureau - l i t igation Unit
Building i l9, State Campr:s
Albany, New York 12227
Phone # (518) 457-2070

"lery 
truly yours,

iITATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
St.ephen P. Sophir
280 Madison Ave. ,  Sui te  905
New York,  NY 10016
Taxing Bureau's Representative



STATE OF NETII YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the pet i t ion

o f

JOSE AND NEIIY ROSADO

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New York City
Personal Income Taxes and New York State
Unincorporated Business Tax under Art ic les 22
23 and 30 of the Tax Law for the Year 1976.

DECISION

Peti t ioners, Jose and Nel ly Rosado f i led a pet i t ion for redeterminat ion of

a def ic iency or for refund of New York State :rnd New York City personal income

Laxes and New York State unincorporated business tax under Art ic les 22, 23 and,

30  o f  the  Tax  Law fo r  the  Year  1976 (F i le  No.  30030) .

A formal hearing was held before Jul ius l l ; raun, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two Worl<1. Trade Center,  New York, New

Y o r k ,  o n  F e b r u a r y  2 ,  1 9 8 3  a t  1 : 1 5  P . M .

ISSUES

I .

income

rr .

car r ied

New York

I I I .

Whether the Audit  Divis ion properly <l .etermined the amount of pet i t ioners'

subject to New York State and New York City personal income tax.

Whether pet i t ionersr income was derir , 'ed from unincorporated businesses

on by pet i t ioner Jose Rosado thereby r"endering this income subject to

State unincorporated business tax.

Whether penalt ies vrere properly asser"ted by the Audit  Divis ion.

FINDINGS OF FA(:T

1.  Pet i t ioners ,  Jose and

Income Tax Resident Return for

their  total  New York income as

Nel ly  Rosado,  1" i Ied  a  jo in t  New York  S ta te

the year 1976. 0n this return they reported

$27 1228.00 .  Per t i t ioners  a lso  repor ted  New York
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i temized deduct ions  o f  $14, f71 .00  and exempt ions  o f  $3 ,250.0O,  resu l t ing  in  New

York taxable income of $9,807.00. On the basir i l  of  these amounts, pet l t ioners

reported and paid New York State personal incorne tax of $447.00 and New York

City personal income tax of $179.00. Attached to pet i t lonersf return l tas a

Schedule of Prof i t  or (Loss) From Business or l l rofessl .on. On this sehedule'

Jose Rosado reported a net prof i t  of  $1I1759.01) fron the business act lv l ty of

the wholesale and retai l  distr ibut ion of eggs. Jose Rosado did not f1le an

unincorporated business tax return for I976.

2. On February 6, 1980, the Audit  Divls ion issued a Not ice of Def ic l-ency

to pet i t ioners assert ing a tax due of $5r500.9, i1,  plus penal- ty and interest of

$1 ,589.25 ,  fo r  a  to ta l  amount  due o f  $7 ,090.17 ,  The Not lce  o f  Def ic iency  was

based, in part ,  on the conclusion that pet l t loners had addit ional unreported

income subject to New York State and New York ility personal incone tax. The

Notice was also based on the disal lowance of pr i l t i t ionerrs i temlzed deduct ions.

The adjustments were made because of petitionersr refusal to appear, on trto

occasions, at scheduled appointments with the ,i[udit Division.

3. On Apri l  14, 1980, the Audit  Divis ion lssued a second Notlce of

Def ic iency to pet i t ioners assert ing a tax due r.r f  $7,698.67, plus penal i t ies of

$1 ,275.01  and in te res t  o f  $1 ,96 I .38 ,  fo r  a  to t l i r l  amount  due o f  $10,935.06 .  Th is

Notice of Def ic iency asserted the same def ic iency as the f i rst  Not ice of

Deficiency as well as an additional deficiency on the ground that petitioners

had income subject to New York State unincorporated buslness tax.

4. After the second Notice of Def ic iency was issued, i t  was rnodlf ied by

the Audit Division based upon the results of adjustments which were agreed upon

between Jose Rosado and the Internal Revenue S,rsrvice. These adjustnents

increased Jose Rosadors federal  taxable income. Current ly,  the Audit  DivLsion
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New York State and New York City tax l iab i l i t yis  asser t ing  tha t  pe t i t ioners '

i s  computed as  fo l lows:

New York State t .axable income
New York State tax
Tax surcharge
Unincorporated business tax

Total  New York State tax
New York City resident tax

Tota l  Tax
Less tax previously paid

Total  New York State and New

Penalt ies
T a x  L a w  9 6 8 5 ( a ) ( 1 )
T a x  L a w  5 6 8 5 ( a ) ( 2 )

Total  penalt ies
In te res t

as  co r rec ted $22 ,207 .00
$ r ,676 .97

41 .92
1 ,450 .79

$3 ,169  . 62
564.87

it;TTTrt
626 .00

F, 1oB:4tYork City tax <l[ue

Total amount due

5. The def ic iency current ly asserted by the Audit

cons idera t ion  a l l  o f  pe t i t ioners '  i temized de< l .uc t ions .

6 .  The pena l t ies  were  asser ted  fo r  fa ih r re  to  f i le

business tax return and fai lure to pay Lhe amcrunts shown

porated business tax return required to be f i l  ed.

$69e.30
777 .72

7 ,476 .42
7 ,009 .46

s5*594-32

Division takes into

an

a s

unincorporated

tax on the unincor-

7 .  Dur ing  the  per iod  in  i ssue,  Jose Ros: r rdo  was the  propr ie to r  o f  a

business known as Rosado Country Fresh Eggs. This business engaged in the

who lesa le  and re ta i l  d is t r ibu t ion  o f  eggs .

8. From approximately October 1975 throt,rgh AugusL 7976, Jose Rosado

redeemed approx imate ly  $2r100r000.00  in  i l l eg : t l l y  ob ta ined food s tamp coupons.

Jose Rosado would receive from other individuzrLls stolen authorizat ion to

)i-

The f inancia l  loss to
the Treasury d id not  receive
c a r d s .

w;rLs  no t  $2  ,  100,000.  00  because
ol '  the authorizat ion to purchase

the Government
the cash value
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purchase food stamp cards from certain indivic luals and have them redeemed by

another individual upon Jose Rosado's payment of a fee per card. Jose Rosado

vlas arrested and convicted of a federal  of fensie for these act iv i t ies.

9. The adjustment to Jose Rosadots incorne by the Internal Revenue Service

was premised upon Jose Rosadors income ar is inlr  f rom the receipt and redemption

of stolen authorizat ion to purchase food stamp cards.

10. Pet i t ionersr representat ive acknowle<l lged at the hearing that pet i t ioners'

income was subject to income tax, buL maintained that the adjustment to Jose

Rosado's income made by the fnternal Revenue ! : iervice should not be subject to

unincorporated business tax and that the inter: 'est and penalt ies pertaining

thereto should be abated.

CONCIUSIONS OF I,AI{I

A. That Art ic le 30 of the Tax Law provir les that "( t)he ci ty taxable

income of a ci ty resident individual shal l  merrrn and be the same as his New York

taxable income as def ined in sect ion six hundred eleven of this chapter."  (Tax

Law S 1303).  General ly,  sect ion 611(a) of the Tax law def ines an individuals

New York taxable income as their  New York adjr ,r .sted gross income less their  New

York deduct ions and the New York personal exemptions. New York adjusted gross

income o f  a  res ident  ind iv idua l ,  in  tu rn ,  i s  de f ined under  Tax  Law $  6 fZ(a)  as

that individual 's federal  adjusted gross income as def ined in the laws of the

United States with certain modif icat ions not le levant herein. Pet i t ioners have

fa i led  to  sus ta in  the i r  burden o f  p roo f  pursuarn t  to  sec t ion  689(e)  o f  the  Tax

Law to show that they did not have the unrepor"ted income which is subject to

New York State and New York City personal income tax that was disclosed by the

audit  conducted by the Internal Revenue Servi<re.

B- That,  in general ,  " Iu] tr  unincorporatr ,rd business means any trade,

business or occupat ion conducted, engaged in or being l iquidated by an individual

o r  u n i n c o r p o r a t e d  e n t i t y . . . ' r  I T a x  L a w  S 7 0 3 ( a ) ] .
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C.  That  Jose Rosado 's  ac t iv i t y  o f  who lesra le  and re ta i l  d is t r ibu t ion  o f

eggs  cons t i tu ted  an  un incorpora ted  bus iness  [ l l l ' ax  Law $703(a) ;  20  NYCRR 203.1(a) ]

Simi lar1y, Jose Rosadots act iv i ty of receiving and redeeming stolen food stamp

author iza t ion  cards  cons t i tu ted  a  bus iness ,  aJ .be i t  i l l ega l ,  conducted  w i th

cont inui ty,  f requency and regular i ty,  the income from which is subject to

un incorpora ted  bus iness  tax  [20  NYCRR 2O3.7  (u . t ] .

D .  That  sec t ion  705(a)  o f  the  Tax  Law pr :ov ides :

"(a) General  --  Unincorporated business gross income of an unincor-
porated business means the sum of the i t t :ms of income and gain of the
business, of  whatever kind and in whatever form paid, includible in
gross income for the taxable year for fe<teral  income t .ax purposes,
including income and gain from any proper: : ' ty employed in the business,
or f  rom l iquidat ion of t .he business, or l | ' rom col lect ion of instal lment
obl igat ions of the business, with the mo<l l i f icat ions specif ied in this
s e c t i o n .  t t

E. ThaL since the income in issue was includible in federal  gross income

(F ind ing  o f  Fac t  "4" ) ,  i t  i s  a lso  inc lud ib le : rn  un incorpora ted  bus iness  gross

i n c o m e  [ T a x  L a w  $ 7 0 5 ( a ) ] .

F. That inasmuch as there is no evidenccr

an un incorpora ted  bus iness ,  she  is  noL l iab le

or the penalt ies ar is ing from fai lure to f i le

return or pay unincorporated business tax due.

G.  That  Jose Rosado has  fa i led  to  es tab l

unincorporated business tax return and pay the'r

reasonable cause rather than wi l l fu l  neglect I

722).

that Nel ly Rosado was engaged in

for unincorporated business tax

an unincorporated business tax

ish that his fai lure to f i le an

tax due thereon was due to

T a x  l a w  S 5 5 8 5 ( a )  ( 1 ) ,  6 8 5 ( a )  ( Z ) ,

H. That the Audit  Divis ion's computat iorrs,  as shown in Finding of Fact

"4",  represent the correct New York State and City personal income tax, State

unincorporated business tax and penalt ies due. The pet i t ion of Jose and NeIly



Rosado is granted to the extent

o ther  respec ts ,  den ied .

DATED: Albanv. New York

JAN C 6 i!}84

shown

-6 -

in Conc-lL.usion of Law "F" and is in

STATE :[:AX COMMISSION

a l I


