
STATE OF NEW YORK

STATE TAX COI"IMISSION

fn the Matter of the Pet i t ion
o f

Jack Rol l ins & Charles Joffe Product ionsr
Woody Allen Summer Production

for Redeterninat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fncome Tax
&:
under Art ic le 22 of the Tax law and Chapter 46,
Ti t le T of the Administrat ive Code of the Citv of
New York for the Year 1978.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
18th day of July,  7984.

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of July,  1984, he served the within not. ice of Decision by cert i f ied
mai l  upon Jack RoII ins & Charles Joffe Product ir ; ,ns, Lloody A1len Summer
Product ion the pet i t ioner in the within proceed: i .ng, by enclosing a true copy
thereof in a securely sealed postpaid wrapper acldressed as fol lows:

Jack Rol l ins & Charles Joffe Product ions
Woody Allen Summer Production
130 l{est 57th Street
New York, NY 10015

and by deposit ing same enclosed in a postpaid pr: 'operly addressed wrapper in a
post off ice under the exclusive care and custod' ,r  of  the United States Postal
Service within the State of New York.

AFFIDAVIT OF MAITING

that the said a<ldressee is the pet i t ioner
forth on said wl:apper is the last known address

r ized to a s ter  oa
pursuant to Tax w sect. ion



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jack Rol l ins & Charles Joffe Product ions
Woody Al1en Summer Production

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Article 22 of the Tax law and Chapter
46, Ti t le T of the Administrat ive Code of the C: i ty
of New York for the Year 7978.

AFFIDAVIT OF MAITING

State of New York ]
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the SLate Tax Commission, that he is over 18 years of age, and that on the
18th day of July, 1984, he served the within not. ice of Decision by cert i f ied
mail upon Jeffrey A. Lubchansky, the represental,.ive of the petitioner in the
within proceeding, by enclosing a true copy ther:eof in a securely sealed
postpaid wrapper  addressed as fo l lows:

Jeffrey A. lubchansky
Bernstein & Freedman
228 Lrest  55th St .
Nsw York, NY 10019

and by deposit ing
post off ice under
Service within the

That deponent
of the pet i t ioner
Iast known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custodlr  of  the United States Posta1

State of New York.

further says that the said a<l.dressee is the representat ive
herein and that the address s( l t  forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
18th day of  Ju ly ,  1984.

t o d n1

,n vta/^ 
'

o er  oa
pursuant !;ection 174to Tax Law



STATE OF  NEW YORK
STATE TAX COMM ISSi  ION

ALBANY,  NEW YORK 12227

July  L8,  1984

Jack Roll ins & Charles Joffe Productions
Woody Allen Summer Production
130 Lrest 57th Street
New York, NY 10015

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at 1,'he administrative level.
Pursuant to sect. ion(s) 690 & 1312 of the Tax lavr,  a proceeding in court  to
review an adverse decision by the State Tax Comrrnission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and l ; [ules, and must be commenced in
the Supreme Court of the State of New York, Albi,r.ny County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Firrance
Law Bureau - Litigat.ion UlLit
Bui lding / /9,  State Campus
Albany, New York 12227
Phone / f  (518) 457-2070

Ve::y truly yours,

STI\TE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Jeffrey A. Lubchansky
Bernstein & Freedman
228 h/est 55th St.
New York, NY 10019
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JACK ROLLINS AND CHARLES JOFFE PRODUCTIONS -

WOODY AI,LEN SI]MMER PROJECT

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under Artlcl-e 22

of the Tax Law and Chapter 46' Tit le T of the
Adrninistrati-ve Code of the City of New York for'

t he  Yea r  1978 .

DECISION

Peti t ioner,  Jack Rol l ins and Charles Joffe,  Product ions -  Woody Al len

Sunmer  Pro jec t ,  130 West  57 th  S t ree t ,  New York ,  New York  10019 '  f i l -ed  a  Pet i t ion

for redeferminat ion of a def ic iency or for refund of personal income tax under

Article 22 of the Tax Law and Chapter 46, TLtLer T of the Administrative Code of

the  C i ty  o f  New York  fo r  the  year  1978 (F i fe  Nc , .  37538) .

A fornal hearing was held before Frank W. Barr ie,  I lear ing Off icer,  at  the

off ices of the State Tax Courmission, Two World Trade Center,  New York, New

York ,  on  December  6 ,  1983 a t  2 :00  P.M.  Pet i t l - c rner  appeared by  Berns te in  &

Freedman, P.C. (Jeffrey Lubchansky, CPA). The Audit  Divis ion appeared by

John P.  Dugan,  Esq.  ( I rw in  Levyr  Esq. r  o f  couns ,e l ) .

ISSUE

Whether pet i t ioner 's  fa l - lure to t ine ly  pay

reasonable cause and not  due to wi l l fu l  neglect

FINDINGS OF FAC1

withholdtng taxes was due to

1. On March 16, 1980, the pet i t ioner rrrrote to the Income Tax Bureau

request ing information on the status of i ts wit .hholding tax account for the

years  L978 and L979.  A f te r  rece iv ing  no  respor rse  to  i t s  le t te r '  pe t i t ioner ,
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after some phone calIs, obtained the name of Mi.ldred Ryan of the Withholding

Tax Unit  and directed a fol low-up let ter dated July 18, 1980 to her attent ion

which also requested j-nformation on the status of i ts withholding tax accounts.

2. The Withholding Tax Unit  advised pet l t ioner in a let ter dated July 31'

1980 that petitioner owed New York State and Nerw York City withholding taxes in

the total  amount of $88r072,25 for 1978. Hohre'r 'er,  pet i t ioner waited unt i l

March, 1981 to pay the $88,072.25 tn unpal-d withhol-ding taxes. According to

the test inony of pet i t ionerfs accountant,  Jeff ley Lubchansky, the delay resulted

from pet i t ionerrs rel iance on a New York State enployee of the Withholding Tax

Unit  named Ms. Mol l ing. Mr. Lubchansky test i f j . ,ed,

f (S)her l l  (Ms.  Mo l l ing)  f ind  ou t  what .  to  do  fo r  us ,  and
tel l  us the best r^ray to do l t  to try to avoid the penalty. . .
(because) i t  wasnrt  intent lonal ( fai lure to pay withholdlng
t a x e s ) . . . t t .

Aury Lubchansky, the accountant for the petitioner who dlscovered that

checks in payment of withholding taxes had not cleared, provlded an addltional

reason for pet i t ionerts seven month delay ln payment of the rrr i thhol-ding tax:

"Once I  heard from the State ( t t re let ter dated July 31'
1980),  then i t  was a matter of gett i l r .g the money fron
Unlted Art ists and complainlng to therm, which wasntt  an
easy task, and showing them all the dlocumentation and all
the (bank) reconci l iat ions, because t .hey werentt  too happy
about throwing over that money".

3. On Aprl1 10, 1981, the Tax Compliance Bureau issued a payment document

showing a credit  for pet i t ioner 's payment of $t18r072.25 and a balance due of

$52,689.24  cons is t ing  o f  pena l ty  and in te res t .  In  a  le t te r  da ted  May 15 ,  1981,

pet l t ioner requested that penalty and interest be abated. The l{ i thholding Tax

Pro tes t  Un i t ,  ln  a  le t te r  da ted  Ju ly  3 ,  1981, : : r :dv ised pe t i t ioner  tha t  ln te res t

must be col lected on late payment of taxes but that "Penalty only may be

cancel led upon the submissi-on of an acceptable reasonable causett .  In August,



-3 -

1981, pet i t ioner paid the interest port ion of the bal-ance due. According to

Mr. Lubchansky, in exchange for paying the lnterrest, Ms. Molling sald she would

t 'keep i t  f rom going upstairsrr .  However,  a shot"t  whi le later,  pet i t ionerfs bank

accounts l rere attached and the outstanding balzr,nce of $36 1256.28, which represented

the penalty imposed on the unpald withholdlng tax'  was col lected.

4. On Novenber 23r 1981, pet l t ioner requ€rsted a refund of such penalty.

On December 28, 1981, the request for refund werrs denied by the Audit  Divis ion.

According to the Withholding Tax Protest Unit :

" I t  is our viewpolnt that prudent business pract ices
were not exercised in this matter.  l f  the problem had
resulted from the isolated f-nstance c,f  one check and return
being t lost in transi tr ,  we rr ight har le negot iated the
penalty port ion of the assessment".

5. Petitioner was the production company otganLzed to shoot the Woody

Allen film, Manhattan. It hired an experiencecil production accountant, Kathy

McGill, who was responsible for drawing payroln, checks and fil ing and paying

New York State/City r f i thholding taxes. Accordj i .ng to Mlchael Peyser,  the unit

product l ,on supervisor of Manhattan, t t (M)i l l ions of dol lars are transacted in a

very short perlod of ti-me and in a very prl"miti 've way in a motlon plcture'r. In

three months, pet i t ioner spent $4r000,000 on t l r .e product ion of Manhattan.

Pet l t ionerts payrol l  account was very act ive drrr ing the three to four month

period when it was shooting and enploying full crews. During such period it

employed thousands of Screen Actors Gulld memberrs and 350 technicians.

6. A11 payroll checks were written by harr.d by Kathy McGill-. Producer

Robert Greenhut then signed the checks and passred them on to a representative

of the United Art ists Corporat lon, who co-signed. The same procedure was

apparent ly ut i l ized to pay withholding taxes. But,  in addit ion'  United Art ists
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hrould either send the tax checks to New York or return them to Ms. McGlll for

her to send out.

7. At the end of f i lur ingr pet i t ioner hirerd an outside accountant to

review i ts books and records and, in reconci l lng bank statements, the accountant

discovered that the following ten checks ln pa1'ment of withhol-ding taxes ltere

st l l l  outstanding:

Month during 1978

June
July
August
September
September
September
October
0ctober
November
December

Check /i Anount

rzto
20080
20L79
1323
L324
13  78
r47 1
1511
16  19
L626

$  614 .99
4 ,288 .84
7 ,543 .08

3 r ,584  .7  5
13 ,440 .3 r
3 ,575 .86
7  ,402 .33
5 ,7 r0 .45

930 .83
13 ,773 .87  ,

s63;E.6ilT'

Accordlng to Mr. Lubchansky, Ms. McGil.l failed to reconcile bank

statements during the course of the f i ln ing for:  the fol lowing reason:

"(A) large scene shot with a tremendous amount of extras,
and they (pet i t ioner) were issuing a lot  of  checks, and
Ms. McGil l  had to make a decision to pay the bi l ls '  f i le
the payrol-l- taxes, or stop everythin$ and do bank
reconci. l iat ionsrr.

8.  According to Mr. Peyser,  pet i t loner hi ls never determined how the

checks were lost:

"!'Ie canrt lay the blane on anyone ln particular on
where these checks were lost.  Whethr i l r  she (Ms. McGil l )
s igned them, whether the co-signator (United Art ists I

representat ive) signed them, whether the secretary lost
then ful1y f i l led out,  ready to send out to the state. We
can't  ident i fy that,  but in the f lurr :y of act iv i ty that
wou1d happen in a motlon picture, anr:l its accountancy, it
rras not until the bank reconciliation was done. At that
point, we duly noted that there rras il problem, and we went
to rect i f  y i t  as quickl-y as possl-ble".

The di f ference between this amount and $8i13,072.25, which
Tax Unit advised petitioner was outstandlxlg as noted in
supra ,  (o r  $793.06)  i s  unexp la ined.

rhe wlrhholding
Finding of  Fact  t '2 t t ,
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Mr. Peyser also noted that Ms. McGll l  was the r"most qual i f ied product lon

accountant in the motion picture businesstt ,  anclL that she current ly operates her

ohrn corporat ion which provides dlrect product ion account ing servlces to three

or four maJor motion pictures at the same t ime.

9. Pet i t ioner has implemented a new accou.nt ing system in response to the

problem described herein:

" I  (Mr. Peyser) have a representat ive of Orion Pictures
Corporat ion, who is now funding the (Woody Al len) pictures'
review the bank reconci l iat ions on a regular basist t .

In addition, bank statements are received on a weekly (rather than a nonthly)

basis and reconci l iat ions are therefore simpler.

10. Manhattan l ras a ful1y f inanced product ion, and pet i t ioner did not

in tent ional ly  fa i l  to  pay i ts  wi thhold ing tax l :  iab i l l ty .

CONCLUSIONS OF LlrI,I

A.  That  sec t ion  685(a) (2 )  o f  the  Tax  Law and sec t ion  T46-185.0(a) (2 )  o f '

the Administrative Code of the City of New Yorli inpose a penalty for fail-ure to

pay the tax shown on a tax return on or before the prescr ibed date | tunless l - t

is shown that such failure is due to reasonable cause and not due to willful

neg lec t . . . " .  Th is  bas is  fo r  cance l l ing  a  pena- l . t y  i s  node l led  a f te r  $$6651 and

6656 of. the Internal Revenue Code.

B.  That  Treas .  Reg.  5301.6651-1(c )  p rov i< . les  as  fo ] - lows:

"A fai lure to pay wi l l  be considered to be due to
reasonable cause to the extent that t.he taxpayer has nade a
sat isfactory showing that he exercisr ld ordinary buslness
care and prudence in providing for p::ryment of his tax
l iabi l i ty and was nevertheless ei ther: '  unable to pay the tax
or would suffer an undue hardship.. . j i . f  he pald on the due
d a t e t t .

C. That  pet i t ioner  has fa i led to show th i l t  i t  exerc ised ord inary business

care and prudence in provl-ding for the payment of 1978 withholdlng taxes. In
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the absence of  such showing,  i t  cannot  be concl .uded that  pet i t ioner ts  fa i lure

to t imely pay wl thhold ing taxes was due to reasonable cause and not  due to

wi l l fu l  neglect .  Fur thermorer  pet i t ioner ts  fa j lure to make t imely tax Payments

does  no t  re f l ec t  t he  so r t  o f  de fec t i ve  o f f i ce  F rocedu re  o r  i so la ted  i nc iden t  o f

unt imely paynent  which would const i tu te reason€rble cause for  delay.  See

O b s t e t r i c a l  &  G y n e c o l o g i c a l  G r o u p ,  P . A .  v .  U . S . ,  7 9 ' 2  U . S . T . C .  t t 9 5 1 1 .  R a t h e r r

pet i t ioner fai led to eurploy suff ic ient staff  scr that reconci l - iat ions of bank

statements could be t i rnely perforned and paynent of creditors properly ver i f ied.

D. That the pet i t ion of Jack Rol l ins and Charles Joffe Product ions -

Woody Al len Sumner Project  is  denied.

DATED: Albany, New York

JUL 18 1994
STATE Tlr'X COMMISSION

PRESIDE}IT

S]ONER

COMMISS].


