
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Harold H. Roberts

for Redeterminat ion of a Def ic iency or for Retfund
of Personal Income Tax under Art ic le 22 of tht i :  Tax
Law and Chapter 46, Ti t le T of the Administra[ ive
Code of the City of New York for the Year 1980.

AFFIDAVIT OF MAIIING

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over. lLS years of age, and that on the
20th day of January, 1984, he served the with: i , .n not ice of Decision by cert i f ied
mai l  upon Harold H. Roberts,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Haro Id  H.  Rober ts
45 MacDougal St.
New York, NY 10012

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
20th day of January, 7984.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Authorized to administer oaths



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter the Pet i t ion

RobertsHaroId
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or for Rel,und
of Personal Income Tax under Art ic le 22 of the Tax
Law and Chapter 46, Ti t le T of the Administrat. ive
Code of the City of New York for the Year 198(r.

StaLe of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes; and says that he is an employee
of the State Tax Commission, that he is over 1B years of age, and that on the
20th day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Ruth J.  Witztum, the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
I l t rapPer addressed as fol lows:

Ruth J. Witztum
Phi l l ips ,  N izer ,  Ben jamin ,  Kr im & Ba l lon
40 \{ .  57th sr.
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custo'dy of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said l rrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th is
20th day of  January,  1,984.

Authorized to administer oaths

o f
o f
H .

pursuant



STATE OF  NEW \ORK
STATE TAX COMMISSION

ALBANY,  NEW YORI ' (  12227

January 20, 19114

Haro ld  H.  Rober ts
45 MacDougal St.
New York, NY 10012

Dear  Mr .  Rober ts :

Please take not ice of the Decision of the Stal .e Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at,  the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le T of
the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, AJbany County, within 4 months fron
the  da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax dtrr .e or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and I" inance
Law Bureau - l i t igat ion Unit
Building lf9, State CampuLs
Albany, New York 72227
Phone l f  (518)  457-2A7A

Very truly yours,

S|TATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Ruth J. Witztum
Phi l l ips ,  N izer ,  Ben jamin ,  Kr im & Ba l lon
40 I {1 .  57 th  S t .
New York, NY 10019
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In the l"fatter of the Petition

o f

HAROLD H. ROBERTS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtteLe 22
of the Tax Law and Chapter 46, Title T of the
Admlnistrative Code of the Clty of New York for"
the  Year  1980.

DECISION

("I{est Side") withheld

o f  $ 1 , 0 0 5 . 2 0  a n d  $ 3 4 9 . 5 9 '

Pet i t ioner,  Harold H. Roberts,  45 MacDoug:rr , l  Street,  New York, New York

10012, f i l -ed a pet i t ion for redeterminat ion of a def ic iency or for refund of

New York State personal income tax under Articl.e 22 of the Tax Law and New York

City personal income tax under Chapter 46, Titl e T of the Adninistrative Code

of the Ci. ty of New York for the year 1980 (Fi ler No. 34366).

A snall claims hearing was held before Anthony J. Ciarlone, Jr. ' Hearing

Off icer,  at  the off ices of the State Tax Commission, Two World Trade Center,

New York, New York, on July 14, 1983 at 10:45 / ' .M. Pet l t ioner appeared with

Phi l l ips, Nizer,  Benjapin, Kr im & Bal lon (Ruth J.  Wltztum, Esq.,  of  counsel) .

The Audit  Divis ion appeared by John P. Dugan, I i lsq. (Thomas C. Sacca, Esq.,  of

counsel)  .

ISSUE

Whether pet i t ioner,  Harold H. Roberts,  is subject to a penalty under

sect ion 635(g) of the Tax Law as a person who vr l l l fu l- ly fai led to co11ect,

truthfully account for and pay over withholdingi taxes.

FINDINGS OF FACI.:

-
1 .  West  S ide  Tobacco

New York State and New York

& Confect ionery Corporat ion

City personal income taxes



-2-

respect ively,  f rom i ts employees during the period June 1, 1980 through June 15,

I  9 8 0 .

2. On March 30, 1981, the Audit  Divls ion lssued a Not ice of Def ic iency

for $1,354.79, along with an explanatory Statenent of Def ic lency, on which a

penalty pursuant to sect ion 685(g) of the Tax law was imposed agalnst pet l t ioner,

I larold H. Roberts,  as a person who wi l l - ful ly fai l -ed to col lect,  t ruthful ly

account for and pay over lrithholding taxes.

3. At the hearing, pet l t ioner conceded t tr ,at  he was a responsible off icer

of West Side. However,  he argued that he did rrot wi l l fu l- ly fai l  to pay the tax

because, on Fr iday, June 13, 1980, he nai led Fcrrm IT-2101, New York State and

City of New York Enployerrs Return of Tax Withhel-d, with a check for $1,354.79

drawn on West Siders checking account at the Ctlase llanhattan Bank, N.A. (ttThe

Chase").  Said checking account had a balance l . ,n excess of $30,000.00 on

June 13, 1980. At the hearing pet i t ioner test j . f ied that he had no reason to

believe that the above mentioned check would nct c1ear.

4. On June 16, 1980, The Chase rdas servei i  with two Tax Col lectorts levies

by  the  Sta te  o f  New York  fo r  $415,000.00  and $2133,723.66 .  On June 16 ,  1980 '

the Clty of New York f i led a warrant for $346,C100.00 against pet i t ioner and

served a levy upon The Chase on June 19, 1980 for the same amount. The ltarrants

were issued against West Side for unpaid cigarerrt te taxes. As a resul- t '  the

balance in West Siders account ($230,437.I3) was funmedlately transferred to

"sundry". Al1 checks were returned, including the withholding tax check for

$1 ,354.79 .  The account  was c losed on  Ju ly  2 ,  1980.

5. As a result  of  the tax levies and warlants,  on June 16 ot 17, 1980,

the business was padlocked. On June 23, 1980, an involuntary pet l t ion for
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bankruptcy was f i led against West Side. As of June 16 or 17, 1980, Pet i t ioner

had no access to West Sidets off ices. On JuLy 2, 1980, the trustee in bankruptcy

was in possession of West Side.

6. On July 14, 1980, the Withholding Tax Unit of the Income Tax Bureau

sent a let ter to West Side stat ing that, :

"A photocopy of your original check tr,as been dlshonored by the
bank for the reason: Refer to maker (see enelosed photo).

A replacement check should be sent tcr this office within ten
days to avoid addit ional penalty and intelest charges.r '

Petitioner did not receive the letter since ther trustee in bankruptcy was in

possession of lJest Side. Further, he was urrsw€rire the withholding tax check was

dishonored until a pre-hearing conference held on February 2, 1982.

7. A copy of Form IT-2101, New York Staterr and Clty of New York Empl-oyerrs

Return of Tax Withheld submitted at the hearingr; contained the followlng notations:

NO REMIT and under the space captioned Total Rerrmittance, -0-. The Audi.t

Division did not know when these notations !iler€l put on the form. Also stamped

on the form were notations: Non-Palrurent Credit and Bankrupt.

CONCLUSIONS OF LA,W

A. That the personal income tax lmposed tly Chapter 46, Titl-e T of the

Adurintstrative Code of the City of New York is by its orrn terms tied into and

contalns essent ial ly the same provisi .ons as Art ic le 22 of the Tax Law. Therefore,

in addressing the issue presented herein, unlesis otherwise specif led, al l

references to particular sections of Article 22'. shaLl be deemed references

(though uncited) to the corresponding sect ions of Chapter 46, Tl- t le T of the

Administative Code of the City of New York.
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B. That,  pursuant to sect ion 685(g) of t t re Tax Law, any person requlred

to collect, truthfully account for and pay over" the tax imposed by this article

who wlllfully fails to collect such tax or truthfull-y account for and pay over

such tax or willfully attempts in any manner tcr evade or defeat the tax or the

payment thereof, shal-l, in addition to other penalties provlded by law' be

liable to a penalty equal to the total amount clf the tax evaded, or not collected,

or not accounted for and paid over.

C. That pet i t ioner,  HaroLd I I .  Roberts,  admit ted that he was the responsible

offlcer of West Side. Thus, the only decision to be rendered ls whether

petiti-onerrs act,ions were willful in falllng tc, pay over the tax withhel-d from

the employees of West Side.

D. That no pr i-or New York authori t ies harue def ined "wi l l fu l t 'as used in

this statute. Federal  opinion appears to hold that the test of  wi l l - ful l -ness ls

whether the act, default or conduct is consciotlsly and voluntarily done with

knowl-edge that, as a result, trust funds belongr;lng to the Government will not

be paid over but will be used for other purposes. No showlng of intent to

deprive the Government of its money is necessar:'y, but only something more than

accidental  non-payment is required. (Matter of  Levin v.  Gal lman, 42 N.Y.2d 32'

34, and cases ci ted therein.)

E. That pet i t ioner,  Harold I I .  Roberts,  did not w111fu11-y fai l  to pay over

the taxes ritithheld from the employees of West Siide. At the tlme he filed the

employerrs return for withholding tax and submj.tted a check in payment for the

taxes, there were sufficient funds in tr{est Siders checking account to cover the

check. Therefore, petitl-oner is not l-iable for the penalty imposed pursuant to

sect ion 085(g) of the Tax Law.



F. That the pet i t ion

Defic iency dated March 30,

DATED: Albany, New York

JAN 201984
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of Harold H. Robertsr is granted and the

1981 is  cance l led .

STATE TI'X COMMISSION

Not ice  o f

__Roc:{ti@^6tfu
PRESIDENT

c\,/ i \

0ruM


