
STATE 0F NEL/ YoRK

STATE TAX COMMISSION
-

o f
Joseph Reyers

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income Tax
under Art . ic le 22 of the Tax Law for the Years 1977
through 1979.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  October ,  L984.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said l i ' rapper is the last known address

,fu-^o"l:"n"t . Z

State of New York I
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of 0ctober,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Joseph Reyers, the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Joseph Reyers
145 Bast  27 th  S t ree t
New York, NY 70076

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

pursuant to Tax



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matt .er of  the Pet i t ion
o f

Joseph Reyers

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the years
1 9 7 7  -  1 9 7 9 .

AT'FIDAVIT OF MAITING

State of New York ]
s s .  :

County of Albany I

David Parchuck, being duly sworn, deposes ,and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5Lh day of 0ctober,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Manning Begler,  the representat ive of the peLit ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Manning Begler
570 7th Avenue
New York ,  NY 10018

and by deposit ing same enclosed in a postpaid p:roperly addressed wrapper in a
post off ice under the exclusive care and custod,yr of  the United States Postal
Service within the State of New York.

That deponent further says that the said ar ldressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn t .o before me this
5 th  day  o f  0c tober ,  1984.

thor
pursuant to Tax



STATE OF NEW YCIRK
STATE TAX COMMIS] I J ION

ALBANY,  NEW YORK 12227

October  5,  1984

Joseph Reyers
145 East  27th Street
New York, NY 10016

Dear  Mr .  Reyers :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at.  Lhe administrat ive level.
PursuanL to sect ion(s) 6gO of the Tax law, a pr i :ceeding in court  to review an
adverse decision by the State Tax Commission marrr be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany llounty, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building l i9, State Campus
Albany, New York 72227
Phone l i  (518) 457-2070

Ver:y truly yours,

STI\TE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Manning Begler
570 7th Avenue
New York,  NY 10018
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

0tto Luthi

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Incone Tax
under Art ic le 22 of the Tax law for the Years
7977 -  7979.

AI'FIDAVIT OF MAITING

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes i lnd says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of October,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Otto Luthi ,  the pet i t ioner in the wiLhin proceeding, by enclosing a
t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Otto luthi
49 tdest 55th St.
New York ,  NY 10019

and by deposit ing same enclosed in a
post off ice under the exclusive care
Service within the State of New York.

postpaid pnoperly addressed wrapper in a
and custod'r  of  the United States Postal

That deponent further says
herein and that the address set
of t .he pet i t ioner.

Sworn to before me this
5 th  day  o f  October ,  1984.

tha t  the  sa id  a r id ressee is  Lhe pe t i t ioner
forth on said vrrapper is the last known address

7.-u/n.Z-L



STATE OF NEW YORK

STATE TAX COMMISSION

In theMa t te r f f i  :
o f

Otto luthi

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
7977 -  7979.

State of New York I
ss . :

County of Albany l

David Parchuck, being duly sworn, deposes
of the State Tax Commission, that he is over 18
5th day of October, 1984, he served the within
mail upon Manning Begler the representative of
proceeding, by enclosing a true copy thereof in
vt rapper  addressed as fo l lows:

Manning Begler
570  7 th  Ave .
New York,  NY 10018

irnd says that he is an ernployee
years of age, and that on the

not ice of Decision by cert i f ied
Ehe pet i t ioner in the within
a  secure ly  sea led  pos tpa id

AT'FIDAVIT OF MAITING

and by deposit. ing same enclosed in a postpaid prroperly addressed wrapper in a
post off ice under Lhe exclusive care and custod' lr of the United States Postal
Service within the State of New York.

That deponent further says that the said a,:: ldressee is the representative
of lhe petit ioner herein and that the addreSS srrl t  forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
5 th  day  o f  October ,  1984.



STATE OF  NEW YCIRK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  5,  1984

0tto luthi
49 hrest 55th St.
New York, NY 10019

Dear  Mr .  Lu th i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, a prrcceeding in court  to review an
adverse decision by the State Tax Comnission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany rSounty, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Lit igat. ion Unit
Building l/9, State Campus
Albany, New York 72227
Phone tl (518) 457-2010

Very t ru ly  yours,

STI{TE TAX C0MMISSION

Petit ioner' s Representative
Manning Begler
570 7th Ave.
New York, NY 10018
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat.ter of the Petition

o f

OTTO IUTHI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Years 1977, 1978 and
7 9 7 9 .

DECISION

In the Matter of the Pet i t ion

o f

JOSEPH REYERS

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Article 22
of the Tax Law for the Years 1977, 1978 and
7 9 7 9 .

Pet i t ioner Otto Luthi ,  49 West 55th Street,  New York, New York 10019,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax law for the years 7977, 7978 and 1979

(Fi le No. 32357).

Pet i t ioner  Joseph Reyers ,  145 East  27 th  S t r r :e t ,  New York ,  New York  10016,

f i led a pet i t ion for redeterminat ion of a def ic i , r :ncy or for refund of personal

income tax under Art ic le 22 of the Tax Law for t l t re years 1977 ,  1978 and 1979

( F i I e  N o .  3 2 3 5 8 ) .

A consol idated formal hearing was held beforr:e Doris E. Steinhardt,  Hearing

Off icer,  at  the off ices of the State Tax Commiss.r i -on, Two Llor ld Trade Center,

New York, New York, on ApriL 27, 7984 aL 9:00 A. l{ .  pet i t ioners appeared by



- 2 -

Manning Begler,  Esq. The Audit .  Divis ion appearr:d by John P. Dugan, Esq.

(Pat r i c ia  L .  Brumbaugh,  Esq.  ,  o f  counse l ) .

ISSUE

Whether each pet i t ioner is properly subject[  to the penalty imposed by Tax

law sec t ion  685(g) ,  as  a  person requ i red  to  co lLec t . ,  t ru th fu l l y  account  fo r  and

pay over the withholding taxes of Hermitage Res'[aurant, Inc. who willfully

fa i led  to  fu l f i l l  such  respons ib i l i t i es .

FINDINGS OF FACT

1. 0n January 28, 1980, the Audit  Divis iorr .  issued to pet i t ioner 0tto

truthi  a Statement of Def ic iency and a Not ice of Def ic iency, assert ing a penalty

equal to the New York State withholding tax of l l lermitage Restaurant,  Inc. which

was due and unpaid for the years 7977, 1978 and 1979 in the respect ive amounts

o f  $ 5 1 9  . 2 5 ,  $  1 3  , 2 4 3  . 0 8  a n d  $  1 1  , 9 5 7  . 5 4 .

0n January 28, 1980, the Audit  Divis ion issued to pet i t ioner Joseph

Reyers a Statement of Def ic iency and a Not ice of Def ic iency, assert ing a

penalty equal to the New York State withholding bax of Hermitage Restaurant,

Inc. which was due and unpaid for the years L977, 1978 and 1979 in the respect ive

a m o u n t s  o f  $ 5 1 9 . 2 5 ,  $ 1 3 , 2 4 3 . 0 8  a n d  $ 1 1 , 9 5 7 . 5 4 .

The statements of def ic iency specif ied L.he withholding tax periods for

which the penalt ies were asserted as fol lows: January 1 through December 31,

7977;  June 1  th rough June 30 ,7978;  August  1  th r r :ugh December  31 ,  1978;  and

January 1 through June 14, 7979.

2. 0t to Luthi ,  Joseph Reyers and one PauI Decel le were the shareholders

and o f f i cers  o f  Hermi tage Restaurant ,  Inc .  ( the : :es taurant ) ,  wh ich  had i t s

pr inc ipa l  p lace  o f  bus iness  a t  251 East  53rd  St ree t ,  New York ,  New York .

Mr .  Reyers  was the  mai t re  d rho te l ,  and Mr .  Lu th i  tended bar .  Mr .  Dece l le ,  who
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had pr ior experience as a bookkeeper in Lhe restauranL business, maintained the

f inanc ia l  records ,  depos i ted  the  rece ip ts  and p i l id  c red i to rs .

3. The restaurant engaged the account ing f i rm of Cohen, Kel ler and

Loffmin to establ ish i ts bookkeeping system, to review the records periodical ly

thereafter and to prepare the withholding tax r ,{ : turns. Whenever Mr. Kel ler,

the  par tner  ass igned to  the  res taurant ,  v is i ted  the  bus iness  premises ,  he  met

w i t h  M r .  D e c e l l e .

4. Approximately nine months after the restaurant commenced doing businessr l

i t  ceased paying i ts accountant,  and the dut ies formerly performed by the f i rm

were presumably taken over by Mr. Decel le.

5 .  A I I  th ree  o f f i cers  were  au thor ized  to  s ign  checks  on  the  res taurant ' s

corpora te  account .

6. The only evidence offered on pet i t ioners'  behalf  was the t .est imony of

Mr. Ke1ler.  I { i th respect to the period during uhich his f i rm served as the

restaurantrs accountant,  he stated, "To the best of  my knowledge, they [pet i -

t ioners] didn' t  take any interest in the running of the off ice at ar l ."

CONCI,USIONS OF IAId

A. That in detennining whether pet i t ioners are l iable for the penalt ies

asserted against them pursuant to subdivis ion (g) of sect ion 685 of the Tax

Law, the threshold quest ion is whether they were persons required to col lect,

truthfully account for and pay over taxes withhel-d from the wages of employees

of Hermitage Restaurant,  Inc. Sect ion 685(n).  iRelevant factors include

whether pet i t ioners signed the corporat ion's tax returns, possessed the r ight

1 
Th" date Hermitage RestauranL, Inc. was incurporated, the date i t  began

doing business and the date i t  ceased operat ions are not disclosed by the
ev idence.
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to hire and discharge employees or der ived a substant ial  part  of  their  income

from the corporat ionl  other pert inent areas of inquiry include the amount of

stock pet i t ioners held, the sphere of their  dut ies and their  authori ty to pay

corpora te  ob l iga t ions .  Mat te r  o f  Amengua l  v .  Sra te  Tax  Comm. ,  95  A.D.2d 949

( 3 d  D e p t .  1 9 S 3 ) .

B. That the evidence presented is simply r-nadequate to show that pet i -

t ioners, as two of three corporate shareholders and off icers with authori ty to

draw checks on the corporate account,  were not persons required to col lect and

renit \,rithholding taxes.

C. That turning to the quest ion whether prr: t i t ioners'  fai lure Lo col lect,

account for and pay over the taxes was wi l l fu l ,  the test for determining

wi l l fu lness is whether the actn default  or condrlct  was "voluntar i ly done with

knowledge that,  as a result ,  t rust funds of the government wi l l  not be paid

over; intent to deprive the government of its ilc,o€! need not be shown, merely

something more than accidental  nonpaynent Ic i tat ion omit ted]."  Matter of  Ragonesi

v .  N . Y . S .  T a x  C o m m . ,  8 8  A . D . 2 d  7 0 7 ,  7 A 7 - 7 0 8  ( 3 d  D e p t .  1 9 8 2 ) .  A g a i n ,  t h e  e v i d e n c e

is insuff ic ient to show that pet i t ioners'  fai lure to col lect and remit  the

taxes was other than wi l l fu l .  Even assuming that pet i t ioners delegated responsi-

bi l i ty for al l  f inancial  and tax matters to Mr. Decel le,  they would not have

been thereby rel ieved of their  own obl igat ions. " [C]orporate off ic ials respon-

sible as f iduciar ies for tax revenues cannot abs,olve themselves merely by

disregarding their  duty and leaving i t  to someonre else to discharge [ci tat ion

omi t ted l  . ' r  I d .  a t  708 .
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D. That the petit ion of Ot.to luthi is denled, and the Notice of Deficiency

issued to him on January 28r 1980 is sustained. The petit ion of Joseph Reyers

is  a lso denied,  and the Not ice of  Def ic iency issued to h im on January 28r  1980

is  susta ined.

0err06 
clo6T,t$b?'"'o STATE TAIK COMMISSION

G
PRXSIDENI]



rA-36 (e176) Sta te  o f  New York -  Department of Taxat ion and Finance
Tax Appeals Burerau

REQUEST FOR BETTER 4DDRESS

Recuest'ed Pppors Bureau' n

Room lO7 - Bldg. i#9
Stafe (ampus

Please f ind most recent address of taxpayer descr iberd below; return to Person named above.

Social  Securi ty Number

Address

Date  o l  Pe t i t i on
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Resu l t s  o f  sea rch  by  F i l es
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Sec t io r r

PERMANENT RXCO}ID

Date  o f  Search

FOR INSERTION IN TAXPAYflRIS FOLDER
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STATE OF  NEW YORK
STATE TAX COMMIS: : i ; lON

ALBANY,  NEW YORK 12227

October  5,  7984

Otto luthi
49 West 55th St..
New York, NY 10019

Dear  Mr .  Lu th i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at lhe administrat ive Ievel.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission o&.. ,r  !g inst i tuted only under
Art ic le 78 of the Civi l  Pract. ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany t)ounty, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Fiuance
Law Bureau - Li t igat ion Uuit
Bui lding /19, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Ver"y truly yours,

STI\TE TAX COMMISSION

Petit ioner t s Representative
Manning Begler
570 7th Ave.
New York, NY 10018
Taxing Bureauts Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

OTTO IUTHI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Years 7977, 1978 and
7 9 7 9 .

DECISION

In the Matter of the Pet i t ion

o f

JOSEPH REYERS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicLe 22
of the Tax Law for the Years 7977. 1978 and
7 9 7 9 .

Pet i t ioner Otto Luthi ,  49 l , /est 55th Street,  New York, New York 10019,

f i led a pet i t ion for redeterninat ion of a def ic:rL.ency or for refund of personal

income tax under Art ic le 22 of the Tax Law for t .he years L977, 7978 and 7979

(Fi le No. 32357).

Pet i t ioner  Joseph Reyers ,  145 East  27 th  S t ree t ,  New York ,  New York  10016,

f i led a pet i t ion for redeterminat ion of a def icr ency or for refund of personal

income tax under Article 22 of the Tax law for l:.he years 7977 , 1978 and L979

( F i l e  n o .  3 2 3 5 8 ) .

A consol idat.ed formal hearing was held before Doris E. Steinhardt,  Hearing

Off icer,  at  the off ices of the Stat.e Tax Commissr ion, Two World Trade Center,

New York ,  New York ,  on  AprTL 27 ,  7984 a t  9 :00  A,M.  pe t i t ioners  appeared by
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Manning Begler, Esq. The Audit Division appeared by John P. Dugan, Esq.

(Patr ic ia  l .  Brumbaugh,  Esq.  ,  o f  counsel ) .

ISSUE

I {hether each pet i t ioner is properly subjecl i :  to the penalty imposed by Tax

Law sec t ion  685(g) ,  as  a  person requ i red  to  co l l -ec t ,  t ru th fu l l y  account  fo r  and

pay over the withholding taxes of Hermitage Restaurant,  Inc. who wi l l fu l ly

fa i led  to  fu l f i l I  such  respons ib i l i t i es .

FIMINGS OF FACT

1.  0n  January  28 ,1980,  the  Aud i t  D iv is io r r  i ssued to  pe t i t ioner  Ot to

Luthi  a Statement of Def ic iency and a Not ice of Def ic iency, assert ing a penalty

equal to the New York State withholding tax of } [ermitage Restaurant,  fnc. which

was due and unpaid for the years 7977, 1978 and 7979 in the respect ive amounts

o f  $ 5 7 9 . 2 5 ,  $ 1 3 , 2 4 3 . 0 8  a n d  9 1 1 , 9 5 7 . 5 4 .

0n January 28, 1980, the Audit  Divis iorr  issued to pet i t ioner Joseph

Reyers a Statement of Def ic iency and a Not ice otf  Def ic iency, assert ing a

penalty equal to the New York State withholding tax of Hermitage Restaurant,

Inc. which was due and unpaid for the years 197^1r 1978 and 1979 in the respect ive

a m o u n t s  o f  $ 5 1 9 . 2 5 ,  $ 1 3 , 2 4 3 . 0 8  a n d  9 1 1 , 9 5 7 . 5 4 .

The statements of def ic iency specif ied the withholding tax periods for

which the penalt ies were asserted as fol lows: . . tanuary 1 through December 31,

1977; June 1 through June 30r 7978; August 1 thr:ough December 31, 1978; and

January 1 through June 14 , 1979.

2. Otto Luthi ,  Joseph Reyers and one Paul Decel le were the shareholders

and off icers of Hermitage Restaurant,  Inc. ( the restaurant),  which had i ts

pr inc ipa l  p lace  o f  bus iness  a t  251 East  53rd  St r :ee t ,  New York ,  New York .

Mr .  Reyers  v /as  the  mai t re  d 'ho te l ,  and Mr .  Lu th : i -  tended bar .  Mr .  DeceI Ie ,  who
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had pr ior experience as a bookkeeper in the resl-aurant business, maintained the

f inanc ia l  records ,  depos i ted  the  rece ip ts  and pu id  c red i to rs .

3. The restaurant engaged the account ing ] f i rm of Cohen, Kel ler and

loffmin to establ ish i ts bookkeeping system, to review the records periodical ly

thereafter and to prepare the withholding tax rr , i r turns. Whenever Mr. Kel ler,

the partner assigned to the restauranL, vis i ted the business premises, he met

w i th  Mr .  Dece l le .

4. Approximately nine months after the res,taurant corunenced doing business,

i t  ceased paying i ts accountant,  and the dut ies formerly performed by the f i rm

were presumably taken over by Mr. Decel le.

5. AI l  three off icers were authoxized to si ign checks on the restaurantrs

corporate account.

6. The only evidence offered on pet i t ioners'  behalf  was the test imony of

Mr. Kel ler.  With respect to the period during qrhich his f i rm served as the

restaurant 's accountant,  he stated, "To the besl.  of  my knowledge, they [pet i -

t ioners] didn' t  take any interest in the runninlg of the off ice at alr ."

CONCLUSIONS 0F tA[,i'

A. That in determining whether pet i t ionersi  are l iable for the penalt ies

asserted against them pursuant to subdivis ion (5r;)  of  sect ion 685 of the Tax

Law, the threshold quest ion is whether they wer€ persons required to col lect,

truthfully account for and pay over taxes withherld from the wages of employees

of Hermitage Restaurant,  fnc. Sect ion 685(n).  Relevant factors include

whether pet i t ioners signed the corporat ionrs ta: i :  returns, possessed the r ight

1 
Th" dut"

doing business
ev idence.

Hermitage Restaurant,  Inc. was incorporated, the date i t  began
and the date i t  ceased operat ions, are not disclosed by the
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to hire and discharge employees or derived a substant. ial part of their income

from the corporationl other pert inent areas of i-nquiry include the amount of

stock petit ioners he1d, the sphere of their duti-es and their authority to pay

corporate obl igat ions.  Mat ter  o f  Amengual  v .  S{ :ate Tax Comm.,  95 A.D.2d 949

(3d  Dep t .  1983) .

B. That the evidence presented is simply lnadequate to show that pet i -

Lioners, as two of three corporate shareholders and off icers with authori ty to

draw checks on the corporate account,  were not l rersons required to col lect and

remit  withholding taxes.

C. That turning to the quest ion whether pr, i r t i t ioners'  fai lure to col lect,

account for and pay over the taxes was wi l I ful ,  the test for determining

wi l l fu lness is whether the act,  default  or conduct was "voluntar i ly done with

knowledge that,  as a result ,  t rust funds of the government wi l l  not be paid

over;  intent to deprive the government of i ts money need not be shown, merely

something more than accidental  nonpayment Ic i tal- ion omit ted]."  Matter of  Ragonesi

v .  N .Y .S .  Tax  Comm. ,  88  A .D .2d  707 ,  707 -708  (3d  Dep t .  1982) .  Aga in ,  t he  ev idence

is  insuff ic ient to show that pet i t ionersr fai lure Lo col lect and remit  the

taxes was other than wi l l fu l .  Even assuming thart  pet i t ioners delegated responsi-

bi l i ty for al l  f inancial  and tax matters to Mr. Decel le,  they would not have

been thereby  re l ieved o f  the i r  own ob l iga t ions .  " IC ]orpora te  o f f i c ia ls  respon-

sible as f iduciar ies for tax revenues cannot abslolve themselves merely by

disregarding their  duty and leaving i t  to someone else to discharge Ici tat ion

o m i t t e d ] . "  I d .  a t  7 0 8 .
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D. That the pet i t ion of 0t to Luthi  is deni-ed, and the Not ice of Def ic iency

issued to him on January 28r 1980 is sustained. The pet i t ion of Joseph Reyers

is also denied, and the Not ice of Def ic iency is:sued to him on January 28r 1980

is  sus ta ined.

DATED: Albany, New York STATE TAI( COMMISSION

OcT 0 5 1984


