
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Wil l iam R. Revett AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fncorne Tax
under Art ic le 22 of the Tax Law for the Year 1,97I.

State of New York ]

County of Albany l

David Parchuck, being duly sworn, deposes and says thaL he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
6th day of Apri l ,  7984, he served the within not ice of Decision by cert i f ied
mai l  upon l{ i l l iam R. Revett ,  the pet i t ioner i rn the within proceeding, by
enclosing a true copy thereof in a securely sr:aled postpaid wrapper addressed
a s  f o l l o w s :

Wil l iam R. Revett
1403 Br igh ton  C i rc le
Aust in,  TX 78753

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custrrdy of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6 th  day  o f  Apr i l ,  t984 .

pursuant to Tax Law sect ion 174

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Authorized to



STATE OF NEW ' r /ORK

STATE TAX COMMISSION
ALBANY,  NEW YORK 12227

Apr i l  6 ,  1984

Wil l iam R. Revett
1403 Brighton Circle
Aust in,  TX 78753

Dear  Mr .  Revet t :

Please take not ice of the Decision of the Sta[e Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review aE the administrat ive level.
PursuanL to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission rnay be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat. ion of t .ax dne or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and .ll i inance
Law Bureau - Li t igat ion Unit
Bui lding l l9,  State Campr,rs
Albany, New York 72227
Phone # (518) 457-2070

rr/ery truly yours,

li;TATB TAx COMMISSION

cc :  Tax ing  Bureaurs  Represen la t i ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

I^IILLIAU R. REVETT

for Redet,erminat ion of a Def ic iency or for
Refund of Personal Income Tax under LttLcLe 22-
o f  the  Tax  Law fo r  the  Year  1971.

DECISION

Petl t , loner,  Wil l lan R. Revett ,  1403 BrLghton Circle,  AustLn, Texas 78753,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

i .ncome tax under Art ic le 22 of the Tax Law for the year 1971 (Fi le No. 13378).

On Apri l  4,  1980 pet i t ioner waived his r ight to a hearing and requested

that a decision be rendered based on the record as present ly contained in his

f i le.  Upon revlew of the f i le the State Tax Conunission hereby f inds:

Whether pet i t ioner,  a domlci l lary of New York State, sat isf ied the three

condit ions set forth in sect ion 605(a) of the Tax Law, to ni t ,  maintained no

permanent place of abode in New York, maintained a permanent place of abode

elsewhere and spent not more than 30 days i.n New York, and ls therefore taxable

as a nonresident lndividual-.

FINDINGS OF FACT

1. Pet i t ioner,  a mi l i tary serviceman, and his wife '  Kathryn

tlurely filed separate New York State resident lncome tax returns

1971 on combined Forn IT-208. On his separate return pet i t loner

New York lncome of $8,322.50 and pald a tax thereon ot $220.48.

C.  Revet t ,

for the year

reported total



-2-

2. On March 24, 1974 petLt ioner wrote the New York State Income Tax

Bureau request ing a fu1l  refund of personal income tax paid for the years 1971,

L972 and 1973. Said clairn for refund was based on peEit ionerrs content ion that

he satisfled the three requirements found in sectlon 605(a) of the Tax Law and

was therefore taxable as a nonresident indLvidual. Slnce petitioner dl-d not

earn any income subject to tax to a nonresident,  he asserts that refunds are

due hlm for L97I,  1972 and, L973.

3. The Audit  Divlston approved pet i t lonerfs claLn for refund for the

years L972 and L973, however, the claim for I97 I was denied by a Notlce of

Disal lowance dated December 23, L974. Grounds for denial  of  the 1971 cl-aim for

refund were contained in a l -et ter dated October 31, 1974 addressed to pet i t ioner

from the Income Tax Bureau wherein it was stated that:

"Under the New York State Personal Income Tax Regulations L02.2(E) ' a
permanent place of abode is not deemed permanent if it is maintained
only during a temporary stay for the accomplishment of a partlcular
purpose. Since the residence you maintained from January through
June of 1971 was for the accompllshnent of your tralnlng' it ls not
deemed a permanent place of abode and therefore you are taxable on
income earned fron ai- l  sources for 1971.fr

4. For the f i rst  s lx months of 1971 pet i t loner was permanently assigned

to a training squadron for operational traLnin.g purposes at Davls-Monthan Alr

Force Base, Tuscon, Arizona. During this six-month perlod, pet i t ioner resided

with his wife in a non-milltary, furnished, S-roon apartment at a cost of

$140.00 per month. Petitioner rdas simultaneousl-y drawlng a quarters allowance

from the U.S. Air  Force amounting te $120.00 per month.

5. From June 28, L97L to Jul-y 12, l97L pet l t loner attended a basic

survlval training course at Fairchild Alr Force Base in the State of l{ashLngton.

Pet i t , loner spent the balance of the month of July travel ing cross country to
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Seymour-Johnson Air Force Base in North Carolina, hls next permanent duty

stat ion. Pet i t lonerrs orders indicat,e that he was to report  to Seymour-Johnson

Air Force Base no later than July 31, 1971 and that he would be assigned to a

TacticaL Air Cornmand Flghter Wing.

6. For the months of August,  Septernber and October pet l t loner and hls

spouse reslded in a non-nilitary, unfurnlshed, 5-roorn duplex house rented at a

cost of  $115.00 per month p1-us ut1L1ty fees. Pet i t loner was st l l l -  recelving

the $120.00 per month quarters all-owance. For the remaining three months of

L97I,  and for almost two years thereafter,  pet l t ioner and hls wife reslded in a

government provided 6-room dupl-ex house for whlch he did not pay any rental

charges but,  in l ieu thereof,  forfei ted his quarters al lowance.

7. Pet l t ioner dld not spend in excess of 30 days in New York State durlng

1971 nor did he malntain a pennanent place of abode within the State during the

year .

CONCLUSIONS OF LAI^I

A. That any person domiciled in New York is a resident for income tax

purposes for a specif ic taxable year,  unless for that year he sat isf ies al- l -

three of the following requirements: (1) he rr,aintalns no permanent place of

abode in this State during such year , (2) he ur,aintalns a permanent place of

abode elsewhere durlng such entlre year, and (3) he spends in the aggregate not

more than 30 days of the taxable year in this State [Tax Law $605(a) (1);  20

NYCRR 102.2(b) (which was ln effect dur ing the year in issue)1.

B. That pet i t ioner,  a New York dornici l iary,  has sat isf l -ed two of the

three requi-rements necessary for nonresldent status (see Flnding of Fact t tTt ' ,

gqpra).  Also, there is no dispute that pet i t ioner resided outside of New York



Sta te  dur tng  a l l  o f  I97 I .

case rests on whether the

rrere permanent abodes.
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Therefore,  the determinat ion of  the issue ln th is

dwel l ing p laces occulp ied by pet i t ioner  dur lng I971

In an Oplnlon of Attorney General  dat l i ld March 28, L940, i t  was stated

t ha t :

t ' I f  one ! ' rere to give the ful lest ef fect to the word tpermanentt

then a person maintaining a tpermanent pl,nce of aboder in New York
should be considered as a domicl l iary.  Bl l t  careful  study of the
language of Art ic le 16, sect ion 350(7) (sr.rperceded by, and essent ial ly
ident ical  to Art l -c le 22, sect ion 605(a)(1., f  of  the Tax Law) compels
the conclusion that the Legislature did not intend that the word
fpermanentr should be construed as neaning the ultinate in the way of
a residence establ ished for al l  t ime to come. obvlously i t  lntended
rather an ablding place, establ ished ei thcrr by a domlcl l lary or a
nondomiciliary, having a fixed or establi*rhed character as distin-
guished from intermit tent or t ransi tory."

Another factor to be considered is whether the place of abode was malntained

over a signi f icant per iod of t ine to create a r , i rel l -sett led physlcal  connect i .on

to a part icular geographical  area.

C. That the number of residences occupied by petitioner ln 1971 and the

pattern of his movements during said year indir.::ate that he did not settle into

a permanent place of abode until the latter pari:'t of 197L. The evidence in the

instant case, when considered col lect ively,  le i i rds to the conclusion that

pet i t lonerrs dwel l ing places during the f i rst  s jreven months of I97L were not of

a fixed character and were not maintained over a sufficient period of tlme to

create a wel l  sett led physical  connect ion to thLe geographical  areas. Rather,

such abodes were transitory in nature and thererfore cannot be considered

permanent. Since petitioner did not maintain al permanent place of abode

outside of New York during the ent ire year in j ,ssue, he is taxable as a New

York State resident dur ing 197t.



D. That the perir ion

Disallowance dat,ed December

DATED: Albany, New York

APR O 6 1984
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of Wil l lan R. RevetrE is denied and the Nocice

23, I974 is sustai :ned.

STATE TAX COUMISSION

of

-&:4-u-<9-fu&.*-
PRESIDEIIIT


