
STATE OF NEW YORK

STATE TAX COMMISSION

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Yir :ar
1977 .

State of New York

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over . t8 years of age, and that on the
18th day of January, 1984, he served the with:Ln not ice of Decision by cert i f ied
mai l  upon Peter Psyl los, the pet i t ioner in t l l re within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Peter  Psy l los
566 Mt. Hope Ave.
Rochester, NY 14620

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States PosLal
Service within the State of New York.

In the Matter of the Pet i t ion
o f

Peter Psvl los AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Authorized to administer oaths

l
]

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18 th  day  o f  January ,  1984.

pursuant to sec t ion



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Peter  Psy l los

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for the Year
1,977 .

MFIDAVIT OF MAIIING

State

County

of New York )
S S . :

of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon David H. Walsh, the representat ive ,r f  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

David H. l {alsh
Pappas and Walsh
1 7  M a i n  S t .  E .
Rochester ,  NY 14614

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
last known address

sane enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custrrdy of the United States Postal
State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
18th day of January, 1984.

pursuant
Authorized to administer oaths



STATE OF NEW \ I 'ORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18,  1984

Peter Psyllos
566 Mt.  Hope Ave.
Rochester, NY 74620

D e a r  M r .  P s y I I o s :

Please take not ice of the Decision of the StaEe Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review ar- the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission r:nay be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Alban,/  County, within 4 rnonths from the
date  o f  th is  no t ice .

Inquir ies concerni-ng the computat. ion of tax drue or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and l i inance
Law Bureau - l i t . igation Unit
Building //9, State Campns
Albany, New York 12227
Phone /t (518) 457-207A

't/ery truly yours,

]|JTATE TAx COMMISSION

Peti t ioner '  s Representat ive
Dav id  H.  Walsh
Pappas and WaIsh
1 7  M a i n  S t .  E .
Rochester ,  NY 14614
Taxing Bureau' s Representat ive



STATE OF NEW \ I /ORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, 79'84

Peter  Psy l los
566 IIt. Hope Avenue
Rochester, NY 74620

D e a r  S i r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission rnay be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Alban,y County, within 4 months frorn the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax drre or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.. Taxation and l[inance
Law Bureau - l i t igation Unit
Building //9, State Camprrs
Albany, New York 12227
Phone l l  (518) 457-2070

r/ery t.ruly yours,

IJTATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Dav id  H.  Walsh
Pappas & I,rIaIsh
17 Main  St ree t  Eas t
Rochester ,  NY 14614
Taxing Bureau' s Representat ive



State of New York i
s s .  :

County of A1bany ]

David Parchuck, being duly sworn, deposers and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Peter Psyl los, the pet i t ioner in thr:  within proceeding, by enclosing
a t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Peter  Psy l los

for Redeterminat ion of a Def ic iency or Revisi ,cn
of a Determinat ion or Refund of Sales & Use T,ax
under Art ic le 28 & 29 of the Tax Law for the
Per iod  6 / t / te  -  8 /31 /78  &  9 l I l 79  -  s /31 /80 .

Peter  Psy l los
566 Mt. Hope Avenue
Rochester,  NY 74620

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18th day of January, 1984.

AFFIDAVIT OF MAIIING

in a postpaid properly addressed wrapper in a
care and custrr:dy of the United States Postal
Yo rk .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Authorized to administer oaths
pursuant to ax

'sec t ion



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matt .er of  the Pet i t ion
o f

Peter  Psy l los

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  6 / t l t g  -  8 / 3 7 / 7 8  &  9 / 1 / 7 9  -  s / 3 I / 8 0 .

AFFIDAVIT OF MAIIING

State of New York ]
s s .  :

County of A1bany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 7984, he served the with: ln not ice of Decision by cert i f ied
mai l  upon David H. l r la lsh, the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof ln a securely sealed postpaid
wrapper  addressed as  fo l lows:

David H.  Walsh
Pappas & Walsh
17 Main Street  East
Rochester ,  NY 14614

and by  depos i t ing
pos t  o f f i ce  under
Service within the

That deponent
of Lhe pet i t ioner
Iast known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custtrdy of the United States Posta1
State of New York.

further says that the said addressee is the representat ive
herein and that the address seL forth on said wrapper is the

of the representat ive of t lhe pet i t ioner.

Sworn to before me this
18th day of January, L984. P^*,/n* '

Authorized to administer oaths



STATE OF NEW YORK

STATE TAX COMMISSION

Tn the Matter of the Pet i t ions

o f

PETER PSYIIOS

for Revision of a Determinat ion or for Refund
of  Sa les  and Use Taxes  under  Ar t i c les  28  and
29 of the Tax Law for the Periods June 1, 1978
Through August 31, 1978 and September 1, l97g
Through May 31, 1980 and for a Redeterminat ion
of a Def ic iency or for Refund of Personal fncl)me
Tax under Art ic le 22 of the Tax law for the
Y e a r  7 9 7 7 .

DECISION

Peti t ioner,  Peter Psyl los, 566 Mt. Hope r\venue, Rochester,  New York L4620,

f i led a pet i t . ion for revision of a determinaLion or for refund of sales and use

taxes  under  Ar t i c les  28  and 29  o f  the  Tax  Law fo r  the  per iods  June 1 ,  1978

through August  31 ,  1978 and September  1 ,  1979 th rough May 31 ,  1980 (F i le  No.

36176) and also f i led a pet i t ion for a redeter:minat ion of a def ic iency or for

refund of personal income tax under Art ic le 2, i r-  of  the Tax Law for the year 1977

(F i Ie  No.  35977)  .

A  smal l  c la ims hear ing  was he ld  be fore  John F .  Koage l ,  Hear ing  Of f i cer ,  a t

the off ices of the St.ate Tax Commission, l  Mar: ine Midland Plaza, Room 1300,

RochesLer ,  New York  14504 on  March  8 ,  1983 a t  9 :15  A.M.  F ina l  b r ie fs  were  due

no later Lhan Ylay 22, 1983. Pet i t ioner appeared by Jordon E. Pappas, Esq. The

Aud i t  D iv is ion  appeared by  John P.  Dugan,  Esq,  (Thomas c .  sacca,  Esq. ,  o f

c o u n s e l ) .

ISSUE

Whether petit ioner is personally l iable J-or the sales tax l iabi l i ty of

0ntario Three Peters Restaurant, Inc. and als,: a penalty in the amounL of the

unpaid withholding tax of that corporation.
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tr,INDINGS OF FAOT

1.  0n  March  20 ,  1981 pe t i t ioner  was issued a  Not ice  and Demand fo r

Payment of Sales and Use Taxes Due. Pet i t ionr:r  was deemed, by the Audit

D iv is ion ,  to  be  persona l ly  l iab le  as  an  o f f i c r : r  o f  Ontar io  Three Peters  Restaurant ,

Inc .  d /b la  Shanangans (here ina f te r  ' r0n tar io " )  fo r  unpa id  sa les  taxes ,  pena l ty

and in te res t  as  fo l lows:

QUARTERIY
PERIOD ENDED TAX DUE PENATIY DI]E INTERBST DIIE

Total  Tax, Penalty and fnterest =

8/31178
11/30179
2/2e /80
s /31 /80

TOTAIS

$-
5 ,493 .86
5  ,37  4 .04
6 ,a54 .L6

$16 ,922 .06

$ 11)3 .  00
6'ii\4.69
f  i 6 . 14
2  [ 0 .  00

$1 ,8183 .83

$  19  . , 956  .  16

$ r04.49
367 .79
598 .  1  1

79 .88

$1 ,150 .27

Ontario t imely f  i led sales and use tax r i r : turns for the above four periods,

however each was f i led ei ther without remit tance or with part ial  remit tance.

2 .  In  the  answer  to  pe t i t ioner ts  per fec [ed  pe t . i t ion ,  the  Aud i t  D iv is ion

acknowledged that when the return was f i led f , rrr  the period ended May 31, 1980

tha t  a  par t ia l  payment  o f  $3 ,054.16  was made.  I t  a lso  acknowledged tha t

subsequent t .o the f i l ing of the four returns t :hat a payment was made suff ic ient

to cover the tax, penalty and interest due for the period ended August 31, 7978

with $653.12 lef t  over which was appl ied to t l i re tax as computed on the return

f i led  fo r  the  per iod  ended November  30 ,  7979 o f  $5 ,917.00  ( the  record  is  vo id

as to how the Audit  Divis ion arr ived at the t , rx f igure of $51493.86 shown

above; the other two tax amounts l isted confo.r :m to the total  tax as computed on

the returns f i led).

Thus ,  the  sa les  tax  l iab i l i t y  here ina f te r  a t  i ssue is  as  fo l lows:
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Quarterly
Period Ended

1r  /30  /79
212e/80
s  /31 /  8a

TOTAI

$ 51264.68 plus appl ic irble penalty and interest
5r374.04 plus appl ic; lble penalty and interest
3 ,000.00  p lus  app l i c r rb le  pena l ty  and in te res t

$13,538-12 plus applicrrble penalty and interest

3 .  0n  August  31 ,  1981 pe t i t ioner  was issued bo th  a  S ta tement  o f  Def ic iency

and a Not ice of Def ic iency which covered calendar year 1977 and imposed a

penalty upon pet i t ioner under sect ion 085 (g) rr f  the Tax Law in the amount of

$1 '123.00  wh ich  represented  the  unpa id  w i thhoLd ing  taxes  o f  Ontar io .  Th is

penalty was imposed as pet i t ioner was deemed t-o be a person, as def ined in

sect ion 685(n) of the Tax Lavr,  required to coLlect,  t ruthful ly account for and

pay over the withholding taxes of 0ntar io.

4. 0ntar io was an eat ing establ ishment,  open 7 days per week, which could

be classi f ied as a truckstop diner with a cocl lctai l  lounge. Approximately 70

percent  o f  the  sa les  were  food sa les  and 30  percent  were  bar  sa les .  0n tar io ts

corpora te  o f f i cers  were :  pe t i t ioner ,  p res iden lL ,  Pande l is  G iamos,  secre tary -

t reasurer  and Peter  Mardas ,  v ice  pres ident .  r )n ta r io  began bus iness  on  or  about

January L, 1977 and operated cont inuously unt i- l  Decernber 31, 1980.

5 .  0n  Apr i l  18 ,  1977,  pe t i t ioner  s igned,  as  p res ident ,  Ontar io 's  sa les

tax registrat ion appl icat ion which indicated that Ontar io began operat ions on

January 1, 1977 .  Pet i t ioner also signed New lr lork State corporat ion franchise

tax reports,  New York State sales and use tax returns and checks; he specif ical ly

signed the four sales tax returns referred to in Finding of Fact "1",  sup.ra.

6. Pr ior to the existence of Ontar io,  Pt l ter Mardas, who had 10 to 15

years in the restaurant business, was a 50 per: :cent partner in Lhe same restaurant

with two other people who had a combined 50 pr irrcent interest.  Pet i t ioner and
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Mr .  G iamos,  a f te r  Mr .  Mardas  and h is  par tner ,agreed to  te rmina te  the i r  par tner -

ship, purchased Mr. Mardas'  partners'  50 percr:nt of  the business and enough of

Mr .  Mardas '  share  so  tha t  a l l  th ree  o f  the  o f f i cers  o f  Ontar io  owned one- th i rd

of the stock of 0ntar io.  The port , ion of the business purchased by Mr. Giamos

and pe t i t ioner  f rom Mr .  Mardas  was secured by  a  two year  $8r000.00  non- in te res t

bearing promissory note; to date, this note hrrs never been ful ly paid. The

lease o f  the  bus iness  premises  was made pr io r  to  0n tar io rs  ex is tence on  October  7 ,

1975 be tween Mr .  Mardas ,  h is  par tners  and the  lessor .  0n  August  18 ,  1976 the

r igh t ,  t i t le  and in te res t  in  the  lease no t  he ld  by  Mr .  Uardas  was ass igned to

him, the terms and obl igat ions of which he gui l ranteed the lessor to perform and

be bound by. At this same t ime, Mr. Giamos and pet i t ioner individual ly guaranteed

to the lessor to ful ly perform and be bound 5*g al l  the terns and obl igat ions of

sa id  lease.  0n  January  10 ,  7977,  Mr .  Mardas  i l ss i "gned the  r igh t ,  t i t le  and

interest in the lease to Ontar io which also grraranteed to assume al l  of  the

ob l iga t ions  and te rms o f  the  lease.

7. During the period Ontar io was operat:Lng pet i t ioner had no other job.

Ontar io 's 7977 Corporat ion Franchise Tax Repor: t  showed salary and al l  other

compensat ion  rece ived f rom the  corpora t ion  in  the  amounts  o f  $7r950.00  fo r

p e t i t i o n e r ,  $ 7 , 9 5 0 . 0 0  f o r  M r .  M a r d a s  a n d  $ 2 , 5 7 5 . 0 0  f o r  M r .  G i a m o s .

B.  Mr .  G iamos was bas ica l l y  an  inves tor  in  0n tar io .  He was a t  the

restaurant only occasional ly to ei ther " f i l l  ; i -n" due to a personnel shortage or

attend a meeting with Mr. Mardas and pet i t ionr i : r  concerning the operat ional

aspects of the business I  f inancial  matters concerning the business were noL

d iscussed a t  these meet ings .

9 .  Mr .  Mardas  spoke very  l i t t le  Eng l ish  and cou ld  no t  read or  wr i te  i t l

however,  he was apparent ly able to sign payroLl checks as he did so after they
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were prepared by a payrol l  service. He worked during the day at the restaurant

and in addit ion to the rout ine funct ions of restaurant management was solely

respons ib le  fo r  the  h i r ing ,  f i r ing  and purchas ing .

10 .  Pet i t ioner  bas ica l l y  worked la te  a f te rnoons and a t  n igh t ,  h is  ma in

dut ies encompasing the supervision of the employees. He would also work at

other t imes, on short  not ice, when needed. Pet i t ioner contended that he was

not a f inancial ly responsible off icer.  He te:st i f ied that Mr. Mardas had always

been in charge of the business and that he (pr: t i t ioner) was only an assistant.

Pet i t ioner test i f ied that he was rrappointed" ,as president of the corporat ion by

Mr .  Mardas ,  tha t  the  th ree  o f f i cers  d iscussed iL  and tha t  pe t i t ioner  agreed to

accept  the  t i t le .  Pet i t ioner  tes t i f ied  tha t  he  ass is ted  w i th  the  bus iness

decisions and that he signed tax returns and rr ther f in ic ial ly related documents

only as a convenience in order to expedite thr: i r  f i l ing mainly due to Mr. Mardas'

weakness with the Engt ish language. Pet i t ioner test i f ied that he had no

knowledge of the cont.ents of the returns, as bhese were prepared by Ontar io 's

accountant,  or of  the consequences facing him i f  the tax monies were not paid

by 0ntar io.  Pet i t ioner test i f ied that al thoulgh he had discussions with Mr. Mardas

as to what creditors were to be paid i t  was Mr:.  Mardas who had the f inal  say

and to ld  pe t i t ioner  who to  pay .  I t  i s  pe t i t ioner rs  conten t ion  tha t  Mr .  Mardas

always had the bulk of the equity in the business and was in control  .of  the

lease. Because of this,  both he and Mr. Giamos fel t  that they were subordinate

to Mr. Mardas. In sunmary, pet i t ioner conten,r: led that Mr. Mardas ran the

bus iness ,  c rea ted  a  poor  f inanc ia l  pos i t ion  f , : r  0n tar io  wh ich  u l t imate ly  led  to

i ts  cessat ion  o f  opera t ions ,  and in  e f fec t ,  s i -mpry  "used"  pe t i t ioner .
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CONCI.USIONS OF LAW

A. That sect ion 1133(a) of the Tax Law provides that every person required

to col lect any tax imposed by the sales and ur;e tax law shal l  be personal ly

l iable for the tax imposed, col lected or requlred to be col lected under the

sa les  and use t 'ax  law.

That sect ion 685 (g) of the Tax Law provir les that any person required to

col lect,  t ruthful ly account for and pay over tLhe personal income tax imposed by

the Tax Law, who wi l l fu l ly fai ls to col lect srrch tax or truthful ly account for

and pay over such tax or wi l l fu l ly at tempts i rr  any manner to evade or defeat

the tax or the payrnent thereof,  shal l ,  in addit ion to other penalt ies provided

by law, be l iable Lo a penalty equal to the tr : tal  amount of the tax evaded, or

not col lected, or noL accounted for and paid ,>ver.

B .  That  sec t ion  1131(1)  o f  the  Tax  law r :over ing  sa les  and use tax  s ta tes ,

in  per t inent  par t :

r "Person requ i red  to  co l lec t  tax t  o r  tpersons  requ i red  to
col lect any tax imposed by this art ic le '  shal l  include: every vendor
o f  tang ib le  persona l  p roper ty  o r  serv ices ; .  .  .  Sa id  te rms sha l l  a lso
include any off icer or employee of a corporat ion or of a dissolved
corporat ion who as such off icer or emplo,,ree is under a duty to act
for such corporat ion in complying with any requirement of this
art ic le and any nember of a partnership. ' '

Simi lar ly,  sect ion 685(n) of the Tax law concerning personal income tax

s ta tes ,  in  per t inent  par t :

"For  purpose o f  subsec t ion  (g ) . . .  the  te rm person inc ludes  an
individual,  corporat ion or partnership or:  an off icer or employee of
any corporat ion ( including a dissolved c,:rporat ion),  or a member or
employee of any partnership, who as such off icer,  employee or member
is under a duty to perform the act in rerspect of which the violat ion
o c c u r s .  t t

C. That whether an individual is a "person" required to col lect and pay

over withholding taxes and sales taxes is a f lctual  one (Matter of  Malkin v.
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Tully, 65 A.D.2d 228) (Matter of Vogel v. New York State Department of Taxation

and F inance,  98  Misc .  2d ,222)  (Mat te r  o f  ChevLowe v .  Koerner ,  95  Misc .  2d  3S8) .

That a "person" responsible for the paym,r:nt of  tax is an individual who

had the f inal  word as to what bi t ls should or should not be paid and when

(Wilson v. United States, 250 F2d 312) and thir t  a "responsible person" is one

who has or shares f inal  word as to what bi l ls or creditors should or should not

be paid, the word ' t f inal"  meaning signi f icant rather than exclusive control

(Dudley v.  United States ,  428 F2d 1196)

That  the  te rmrrw i l l fu l "  as  used 
' t r  

" " "1 iDn 
685(g)  o f  the  Tax  Law means an

r r . . .ac t ,  de fau l t  o r  conduct  i s  consc ious ly  an , i  vo lun tar i l y  done w i th  konwledge

that as a result ,  t rust funds belonging to to Government wi l l  not be paid over

but wi l l  be used for other purposes. No show Lng of intent to deprive the

Government of i ts money is necessary but only something more than accidental

nonpalrment is required" (Matter of  Levin v.  Gnl lman, 42 N.y.2d 32).

D. That pet. iL ioner is a person required to col lect sales tax within the

meaning and intent of  sect ion 1f33(a) of the lax law and a person required to

col lect,  t ruthful ly account for and pay over personal income Lax who wi l l fu l ly

fai led to do so within the meaning and intent of  sect ion 685(g) of the Tax Law.

Pet i t ioner signed checks, tax returns and othi i : r  f inancial ly related documents.

Pet i t ioner knew or certainly should have known that other creditors vrere being

preferred over New York State, the l iabi l i ty Eo which represented trust monies

co l lec ted  on  iLs  beha l f .  Pe t i t ioner  was presr i -dent  o f  Ontar io  and a  shareho lder

of 0ntar io.  Pet i t ioner part ic ipated in discuri ;s ions concerning which creditors

to pay. The fact that Mr. Mardas was recogni; ized by pet i t ioner to have more

equity in Ontar io and that pet i t ioner al lowed Mr. Mardas to make the f inal
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decisions concerning payments to creditors doir :s not rel ieve pet i t ioner of his

respons ib i l i t y .

E. That the Not ice and Demand for Paymernt of Sales and Use Taxes Due

issued March 20, 1981 is to be reduced so as l ;o conforrn to the tax amounts

re f lec ted  in  F ind ing  o f  Fac t  "2" ,  supra  p lus  , lpp l i cab le  pena l ty  and in te res t .

F. That the pet i t ion f i led for redeterm:Lnat ion of sales and use taxes due

is granted to the extent indicated in Conclus lon of Law "8" i  that the Audit

Divis ion is hereby directed to modify the Not:Lce and Demand for Payment of

Sa les  and Use Taxes  Due issued March  20 ,  1981;  and tha t ,  except  as  so  gran ted ,

the  pe t i t ion  is  in  a I I  o ther  respec ts  den ied .

G. That the pet i t ion f i led for redeterminat ion of a def ic iency of personal

income tax due is denied and the Not ice of DeEiciency issued August 31, 1981 is

sus ta ined.

DATED: Albany, New York

JAN 1B 1984
STATE TAX COMMISSION


