
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

Pozenhlalter
AFFIDAVIT OF MAIIING

for Redetermination of a Deficiency or for Refund
of Personal Income Tax under Art icle 22 of thir:  Tax
law for the Years 1975, 7976 and 7977, and
Earnings Tax on Nonresidents under Chapter 46,
Title U of the Administ.rative Code of the Cit',r of
New York for the Years 1976 and 1977.

State of New York )
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over [8 years of age, and that on the
6th day of July, 1984, he served the within notice of Decision by cert i f ied
mail upon Walter I.  Pozen, the petit ioner in 1t-he within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Wal ter  f .  Pozen
3806 Kl ing le Pl .  N. l . / .
l{ashington, DC 20016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and cust ' : :rdy of the United States Postal
Service within the State of New York.

o f
o f
I .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of July,  1984.

that the said addressee is the petit ioner
forth on said wrapper is the last known address

F .:;?Ec

Authorized to a
pursuant to Tax
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h la l ter  I .

the Petit ion

Pozen
AT'FIDAVIT OF MAIIING

for Redetermination of a Deficiency or for Refund
of Personal fncome Tax under Article 22 of Lhrz
Tax law for the Years 1975, 1976 and L977, an,l
Earnings Tax on Nonresidents under Chapter 46,
Tit le U of the Administrative Code of the Cit,r of
New York for the Years 7976 and 7977.

State of New York i
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornmission, that he is over.18 years of age, and that on the
6th day of July,  7984, he served the within nl : t ice of Decision by cert i f ied
mai l  upon Joseph l .  Forstadt,  the represenLat{.ve of the pet i t ioner in the
within proceeding, by enclosing a true copy t . t rereof in a securely sealed
postpaid ! / rapper addressed as fol lows:

Joseph l .  Fors tad t
Stroock & Stroock & lavan
61 Broadway
New York, NY 10005

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

in a postpaid properly addressed wrapper in a
care and cust, ldy of the United States Postal
York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that Lhe address set forth on said wrapper is the
Iast known address of the representative of t l :re petit ioner.

Sworn to before me this
6 th  day  o f  Ju Iy ,  1984.

L o a
to Tax

n]-s



STATE OF NEW ) I 'ORK
STATE TAX COMMlSSION

ALBANY,  NEW YORK 12227

July 6, L984

Walter  I .  Pozen
3806  K l i ng1e  P I .  N .W.
Washington, DC 20016

Dear Mr.  Pozen:

P1ease take notice of the Decision of the Staue Tax Commission enclosed
herewith.

You have now exhausted your right of review al: the administrative level.
Pursuant  to  sect ion(s)  690 & 1312 of  the Taxl , ,aw and Chapter  46,  T i t le  U of
the Administrative Code of the City of New York, a proceeding in court to
review an adverse decision by the State Tax C,tmmission may be insti tuted only
under Art icle 78 of the Civi l  Practice Law anrl Rules, and must be commenced in
the Supreme Court of the State of New York, A,Lbany County, within 4 months from
the date of this notice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and li:rinance
Law Bureau - l i t igation Unit
Building /19, State Campr,rs
Albany, New York 12227
Phone 1l (518) 457-2070

\,,rery truly yours,

$TATE TAX COMMISSION

cc:  Pet i t ioner 's  RepresentaLive
Joseph L.  Forstadt
Stroock & Stroock & Lavan
61 Broadway
New York, NY 10006
Taxing Bureau's Representative



STATE OF NEW YORi(

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

WALTER I. POZEN

for Redeterminat lon of a Def ic iency or for
Refund of Personal Income Tax under LrtLcLe 22
of the Tax Law for the Years 1975, 1976 and
L977, and Earnings Tax on Nonresidents under
Chapter 46, Ti t le U of the Adnlnlstrat lve Code
of the City of New York for the Years 1976 and,
1977 .

I. Whether petitioner nas a nonresident

of Stroock & Stroock & Lavan during the years

taxation by New York State and the City of New

DECISION

Per i t ioner ,  Wal te r  I .  Pozen,  3806 K l ing le  P lace  N.W. ,  Washtng ton ,  D.C.

200L6, f l led a pet i t ion for redeterminat ion of a def lc iency or for refund of

personal income tax under Art ic le 22 of the Ta:r Law for the years L975, L976

and L977, and earnlngs tax on nonresidents undlrr  Chapter 46, Ti t le U of the

Murinistrat ive Code of the City of New York for the years 1976 and 1977 (Fl le

Nos. 25856 and" 35942).

A formal hearing was held before Dennis M. Gal l lher,  Hearing Off lcer '  at

the off ices of the State Tax Courmisston, Two W:r ld Trade Center,  New York'  New

York ,  on  Apr i l  26 ,  1983 a t  9 :35  A.M. ,  w i th  a l l  b r ie fs  to  be  submLt ted  by

July 12, 1983. Pet i t ioner appeared by Stroock & Stroock & Lavan, Esqs. (JosePh L.

Forstadt,  Esq.,  of  counsel) .  The Audit  Divls lr :n appeared by John P. Dugan,

Esq.  ( I rw in  Lev l r  Esq. ,  o f  counse l ) .

ISSUES

partner in the New York law firur

,nt  issue and, as such, subject Eo

York.
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I I .  Whether penalt ies imposed agalnst pett t toner may be watved.

FINDINGS OF FACI

t.  On January 15, L979, the Audit  Divis i ion issued to pet i t ioner,  Walter I .

Pozen, a Not i .ce of Def lc lency assert ing addlt lonal tax due t ,o Nevr York State

fo r  1975 in  the  amount  o f  $13,581.71 ,  p lus  in te res t .  On Apr i l  1 ,  1981,  the

Audlt  Dlvis ion issued to pet i t ioner a Not lce of Def ic lency assert tng addit lonal

tax due to both New York State and New York Cicy for the years 1976 and 1977 tn

the aggregate amount of $28r223.52, plus lnterest.  Penalt ies were also asserted

pursuant to Tax Law sect lon 685(a) (1) and (2) Eor the year L976 and sect ion

685(c) for both 1976 and L977. The Audit  Dlvis ion al lowed l tenized deduct ions

for the years ln issue and four (4) exenpt lons for 1976 and L977. Only one

exemptlon was allowed for 1975. Validated consents had been executed by

petLt,ioner allowing the assessment of personal lncome tax for the years 1976

and 1977 to be made at any tlme on or before April 1, 1982.

2. The basic premlse upon which the abovie deficlencies were issued was

the Audit  Divls ionrs assert i .on that pet i t ioner nas a nonresident partner ln the

law f i rm of Stroock & Stroock & Lavan (the "Firm") dur ing the years at issue,

thus subjecti-ng petitioner to liabillty for Ne'w York State personal income tax

and New Yotk City nonresidents earnLngs tax on certain incone recelved by hin

in connectlon with hts activities for the Ftrn. The penalties for L976 and,

L977 vere asserted pursuant to Tax Law sect ion 685(c) [underest lmation of

personal income taxl ,  whi le the other penalt ies asserted for 1976 (only) under

Tax Law section 685(a) (1) and (2) nere premlselfl upon the allegation that

pet i t ioner fal led to f i le a return and pay tax due for L976. No penalt les were

a s s e r t e d  f o r  1 9 7 5 .
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3. Pet l t ioner r^7as, dur ing the years at l rssue, (and st i l l -  ls)  a resident

of Washington, D.C.,  and a member of the bar oF that City and of the bar of the

State of Maryland. He has never been a resident of New York State (or Clty) or

a member of the New York bar.

4. During 1975, 1976 and 1977, Mr. Pozen pract lced law in the Washington,

D.C. off ices of the Firm, pursuant to the term$ of an agreement between Mr. Pozen

and the Firn (the 'remployment agreement'f). Mr. Pozen devoted hts full working

t ime and efforts solely to the affalrs of the l l i i rnrs WashLngton, D.C. off lce.

5. Under the terms of the above agreemenrE, Mr. Pozen was denomlnated a

t'member" of the Firn. The foregoing agreement ls distingulshed from an |tAgreement

of Partnershlp'r (the 'fprimary agreementt') signied by twelve individuals not

including petitioner. This latter agreement wiBs alleged to have been the

partnership agreement between the t'truett partners of the Flrm, and lt referred

to agreements with other persons who, t t . . .al thl :ugh not adnit ted to the Firm,

are designated as fPartnersr or tmembers'of t . [ re Flrm". Such other agreements,

termed subsidiary agreements, presunably lnclulled the Firnf s agreement with

Mr. Pozen. The pr imary agreement also referred to i ts twelve signator les, at

t imes, as t tmemberstt .

6.  Art ic le I I I  of  the employment agreeme:nt1 pertainlng to Mr. Pozenfs

compensat lon, provided as fol lows:

"I I I .  A. The Member shal l  be ent i t ,Led to the fol lowing
percentage of Net Fees on an annual basis, and to drawings on an
annual basis,  as fol lows:

Percentage of Net Fees 03.2340% for the years L974 and
1975 and 03.23407" for the years 1976 through 1978.

Monthly drawlngs, at the annual rate of $80,000.00 for the
years  I974 and 1975 and $80,000,00  fo r  the  years  1975
through 1978.
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The provisions for the years after L974 a're contingent in all events
upon this Agreement continul.ng in effect tluring each of such years.
A1l- such provisions are subject to the prr)visions of ArtLcle X

[pertaining to renewal of the agreement] lhereof.

B. If in the sole discret,ion of the Executive Coumittee
there are special  considerat ions which as a mat, ter of  equity ent i t led
the Menber or any other members of the Firm or non-percentage partners
to receive speci.al amounts out of the Net Fees, such special amounts
so paid shal1 be treated as an expense of the Flrm for the purpose of
this Agreement and before appllcation of Ehe above named Memberrs
percentage. "

(r'Net Feest' was defi-ned as gross revenues recei.ved by the Firm less specified

expenses of the Firn.)

7. Pet l t loner test i f led that his compensat ion was l lmited to $80,000.00

per year, plus any additional amounts granted ro hlm as further coupensation in

view of his performance on behalf of the Firn. Any additional compensatlon

would be granted by and ln the sole discretlon of the Firmrs Executive Comrnlttee

(composed of certain sLgnatories to the primary agreement) pursuant to ArtLcle

III-B of the employnent agreement (the above rrrequlty clause"). Mr. Pozen

testlfied that although his compensation was sEated ln the empLoyment agreement

as a percentage, such percentage r^ras t t . . .  just ianother way of stat ing the same

sum which could not exceed $80,000.00" (plus amounts, i f  any, under the equlty

elause) .

8. The prlmary agreement provLded for thre dlvision of 100 percent of the

Flrmrs net, fees according to various percentagie amounts among the twelve

signatorles to thaL agreement, after paynent o,[ anounts to Firn nembers and

others. Net fees, for purposes of the pr imary agreement,  were def ined as gross

revenues recelved by the Fj.rm less specLfied erKpenses, includlng operatlng

expenses payable underr -lsler a1ia, agreements such as that between the Firn

and Mr. Pozen.
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The priurary agreement \ras entitled

enployment agreement wa6 not titled but

ttmembership in the firmrf .

t tagreenent of partnershlptt ,  whereas the

states only that i t  covers Mr. Pozenrs

9. Mr. Pozen test i f led that he agreed to accept a fLat $80,000.00 compen-

sation, pl-us any bonus the Executlve Conmlttee deemed was appropriate' as a

show of t 'good fai thrt  relat ive to his desire to become a partner ln the Flrn.

In  p r io r  years ,  Mr .  Pozen had been pa ld  $50,000.00 ,  p lus  50  percent  o f  the  ne t

income o f  the  F i rmrs  Wash ing ton ,  D.C.  o f f i ce  in  excess  o f  $751000.00 .  Mr .  Pozen

test l f ied that he did not l ike the negot iat lng aspects of this or iginal  comPen-

sation arrangement and thus agreed to the changed arrangement as ln effect

during the years at issue

10. Onl-y the twelve signator ies to the prtmary agreement,  and not Mr. Pozen,

held an interest l -n the Firmrs accounts receivi i lb le,  accrued and unbl l led

amounts due, physical  propert l r  f ixtures, goodwil l  and name. Upon death'

Mr. Pozen was entitled only to hls remaining compensatlon for the year' unlike

the twelve signatories who were entitled to threir allocated share of the Firmrs

assets .

11. Mr. Pozen test i f led that even though lrre was ln charge of the Firmfs

Washington, D.C. off ice, he was nelther authorized nor did he ever borrow money

for the use of the Flrm, make capital expendltures for the Firm, compromlse or

cancel bil-ls owed to the Firm, or add or admit partners to the Flrm. Mr. Pozen

rras not authorized to sign checks on behalf of the Firmr did not sign lega1

opini.ons, pleadings or other court papers on behalf of the Firm' and although

he could make suggestions as to hiring and firtng of personnel- in the Washington

off lce, he was not authorized to hl-re or f i re.  He did not part ic ipate ln

meetings of the twelve signator les to the Firnts pr lmary agreement or of i ts
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management conniEtee with regard to establlshi.rrg Firm pollcles or discusslng

Flrrn business. However, Mr. Pozen was held out by the Firm as, and represented

hirnsel- f  to the Firmrs cl ients t ,o be, a partner.  The fees earned by pet i t loner

on behalf  of  the Firn were subnit ted to the Firmrs New York off lce.

L2. Mr. Pozen became a si.gnatory to the primary agreement in L979' and.

commenced paylng New York taxes at that tlme. Prior to such tlme, Mr. Pozen

test i f ied that he never saw the Firmrs Federal  or New York State tax returns'

or other f inancial  information or reports regardlng the Firmrs lncone, prof l ts

or losees or the various partnersr distrlbutlve shares of pattnershlp income,

gains, losses, deduct ions or credits.  Mr. Poz,en test i f ied that,  at  present '

the Firmrs partners do not establ lsh or mai.nta: ln capltal  accounts (distr ibut ive

part ,nersf considerat ion to the Flrm). Presumalbly,  such accounts were not

establ ished or maintalned during the years at fssue.

13 .  Schedu le  K- l  ( "Par tner ts  Share  o f  Inc rone,  Cred l ts ,  Deduct ions ,  e tc .  - t t )

which were part  of  the Firm's partnership retunns for 1976 and 1977, l lsted

Mr. Pozen as a nonresldent partner of the FLrn and ref lected dLstr ibut lons to

hiur of ordinary income (prof i ts),  addit ional f i - rst  year depreclat lon, contr ibu-

t ionsr tax exempt lnrerest,  pol i t lcal  contr iburEions, paynents Eo a Keogh pl"n, l

as wel l  as a nerir  Jobs credit  for L977. The U.lS. Partnershlp Returns (Form

1065) l lsted the names of 39 partners Ln L976 .ur.d 42 partners Ln L977. Pet l-

t ionerts name was l isted for both years. The ' 'New York State Nonresident

Partner Al locat ion Schedule" (Forn IT-204-A) lLsted pet i t ioner as a nonresident

partner for the year 1975.

L4. No wage and tax statement.s were f l led wlth pet i t ioner 's tax returns.

1^ 
Payments made to a Keogh plan represent p,&yments made by the Flrn on

behalf  of  i ts l lsted partners to a ret i rement plan for sel f-employed lndivLdual-s.



15.  Ne i ther  Mr .  Pozenrs

on the stationarY used ln the

during the years at lssue bY

evldence.
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name nor any other lndividuaLts names were reflected

Firmf s Washingto'n,  D.C. off ice. Stat lonary used

the Ftrnrs New York off ice r tas not offered ln

16, With regard to the penalty lssues, Mr, Pozen test i f led he sought the

advice of the Flrmts senior tax attorney who ardvlsed Mr. Pozen that he was not

a partner in the Firm and had no obligation to pay New York State or City

incone taxes durlng the years at issue'  Mr'  P'ozen test i f led that he f i led

returns with and paid appl lcable taxes to Washington'  D.C. Furthermore'

Mr. Pozen testified that he filed tinely New Yrork lncome tax nonresldent

returns for each of the years at issue. IIe asserted the State must have lost

his return for L976 and upon learning that the State had no return for 1976, he

inmediately f i led a dupl lcate copy of the or iginal  return (on February 2O,

IgTg). This testi.mony was credible and uncont;roverted and it is hereby found

that the 1976 return was t inely f i led. Final l l / ,  Pet i t ioner polnts to the

Y"tt . r  " f  
W*t"t  p. t  State Tax Cornrn.,  Qctobgr 19, L979, in supporE of his

belief that he had reasonable cause not to conrsider hirnself liable for New York

State or City income taxes.

CONCLUSIONS OF LIA'W

A. Thar secr ions 632(a) ( l )  and 637(a) (1) of  the Tax Law, taken together,

require lncLusion in the New York adjusted gro$s lncome of a nonresi'dent

individual who i.s a partner Ln a partnership, Ehat lndividual's distributlve

share of ltems of partnership income, gain, lo$s and deduction which are

derived from or connected with New York sources. Furthermore' any allocatlon

of such items of distributlon wlthin and without New York shall be based upon
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the allocation percentage determined and reported by

NYCRR 134.2(b)  l .

Since Stroock & Stroock & Lavan is a partnership

York and has off ices in this State, i f  pet i t i .oner l ras

durlng the years at issue, he would be liable for New

standing the fact that he neither resided Ln New York

for the Firn in New York.

the partnership [see 20

that does business in New

a partner in the Firn

York State taxes notwlth-

nor provided any services

B. That sect ion U46-1.0(f)  of  the New Yonk City Adninlstrat ive Code

defines rfnet earnings fron self-enplolrmentrr, on which the New York City nonresi-

dent earnings tax is lmposed, as net earnings From self-enplo5rment as defined

in  I .R .C.  $1402(a) .  I .R .C.  S1402(a)  de f ines  ' rne t  earn ings  f ron  se l f -employment r r

as fol lows:

"(t)he gross income derived by an i.nclivLdual fron any trade or
business carried on by such individuaL, lress the deductions allowed
by this subt i t le which are attr lbutable to such trade or business,
plus hLs distr lbut ive share (whether or nr:r t  distr lbuted) of income or
loss described in sect lon 702(a)(8) from , i i rny trade or buslness
carr led on by a partnership of which he is a member.. . t t .

Therefore, l f  pet i t ioner was a partner of the Firn during the years at

issue, he would be liable for New York City nonresidents earnlngs tax on the

porti-on of his distributive share of partnersh:Lp income, et,c. from New York

Ci ty  sources .

C. That pet i t ioner asserted he was not a partner ln the Flrn durlng the

years at issue, and that t,here rtrere twelve t'true" partners in the Firm.

However, petitioner received Schedules K-l frorrn the Firn which llsted him as a

partner and which ref lected to pet iEloner a distr ibut ive share of incone,

contr ibut, ions, addit ional f i rst  year depreciat. i i .on, tax exempt interest,  pol i t ical

contributions, payment,s t,o a Keogh PLan and (for 1977) new jobs credit.

Al though pet i . t ioner asserted that hls compensai l ion was l imited to $80r000.00
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plus any added amounts under the equity clause of hls agreement with the Firm,

pet l t lonerts conpensat ion \ras expressed as a percentage of neL fees, with

monthly drawlngs at an annual rate of $80r000.00. No explanat ion was offered

in support  of  pet l t ionerrs assert ion that al thrrugh stated as a percenEage of

net fees, his basic remuneration calculated uniler such percentage was always

equal to his al lowable drawlngs of $80r000.00. Furthermore, al though pet l t loner

asserts the Firm nas comprised of twelve partners, the Firmrs returns ref l"ect a

total  of  39 partners in L976 and 42 partners in L977. Final- ly,  both the Flrm

and pet i t ioner presented Mr. Pozen to the Fl .rm's cl ients and to others to be a

partner in the Flrm.

D. That al though pet i t ioner asserted he lhad no percentage lnterest in the

profits of St,roock & Stroock & Lavan during th,e years in issue he was compensated'

per the terms of his agreement with the Flrmr Dn a percentage of net fees

basis. This compensatlon was characterized as ordinary income by the partnershiP

which also l isted Mr. Pozen as a partner on i ts distr ibut ion schedules for the

years in i .ssue, thus indicat lng pet i t lonerts sEatus as a partner (111g Matter of

!"r . ta f .  nt"" ty 
" .  

S ,  69 A.D,2d 940; M:rt ter of  Faulkner,  Dawklns

& Su l l i van  v .  S ta te  Tax  Cornm. ,  63  A.D.2d 764) .  Pet i t ioner 's  par t i c iPa t ion  in

the f l rmrs prof i ts (ordlnary lncone) and/or neE fees (Finding of Fact "6rf ,

sqp-ra) , taken together with his listing as a piirrtner by Stroock & Stroock &

Lavan on its returns, leads to the conclusl-on Ehat petit,ioner was in fact a

partner of said f i rm (see l t" t t" f  of  af f t .a n. l fcCauley v.  State Tax Conm.'  67

A.D.zd 5f) .  Pet l t ionerrs clain that he \ras nor,  a partner of Stroock & Stroock

& Lavan since he did not participate ln the management of sald firm and because

he was based ln the Washington, D.C. off ice is not determinat ive (see I ' lat ter of

Weinf lash v. Tul ly,  93 A.D.2d 369; Matter of  A '

89 A.D.2d 646).  Accordingly,  pet i t ioner was pr:operJ-y taxable as a nonresl-dent
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partner of the New York City f l rn durlng the years in issue. His adjusted

gross income as a nonresident partner should include his distributive share of

all items of partnershlp lncome, gain, loss and deductlon entering into his

federal adjusted gross income to the extent, that such items were derlved from

or connected with New York State sources (sect.lon 637 G) of the Tax Law and 20

NYCRR 134.1) and New York Clty sources (sect ion V46-L.0(f)  of  the New York City

Adninistrat ive Code).

E. That pet i t ioner is ent i t led to four (4) exemptions for tax year L975;

however, said exemptLons are requtred to be allocat,ed pursuant to section

636(a) of the Tax Law.

F. That ln vlew of Finding of Fact "16", tt.e L976 return was timely flled

and there was reasonable cause for Mr. Pozen to have belLeved he was not subject

to the instant taxes. Accordingly,  penalt ies ,asserted pursuant to sectLon 685(a)(1)

and (a) (2) of che Tax Law are cancelled. Howe',rer, the penalties asserted under

sect i .on 685(c) of the Tax Law for underest lnat ion of personal income tax are

sustained since pet i t ioner did not show that h,e qual i f led for the except ion

theref rom provlded f or i-n section 685 (d) of thre Tax Law, and since reasonable

cause does not constl-tute a proper basls for cancellatlon of said penalty.

G. That the pet i t ion of Walter I .  Pozen is hereby granted to the extent

indicated ln Conclusions of Law t tEtr  and trFrr,  but is Ln al l  other respects

denied and the not ices of def ic lency dated Janrnary 15, L979 and Apri l  1,  1981,

as modif ied ln accordance herewith, are sustained.

|  ' l

DATED: Albany, New York

JUL 0I p84
STATE Tl[X COMMISSION


