
STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Pet i t ion
o f

Jean & lorraine Potvin

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Yean
1 9 7 8 .

AFFIDAVIT OF MAIIING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes ,ilnd says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of December, 7984, he served the withi : rr  not ice of Decision by
certified mail upon Jean & Lorraine Potvin, the petitioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
l trapper addressed as fol lows:

Jean & Lorraine Potvin
24 Longwood Drive
Huntington Station, NY 71746

and by deposit ing same enclosed in a postpaid p:r :operly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
31s t  day  o f  Decernber ,  1984.

that the said a<Idressee is the pet i t ioner
forth on said r^'r:apper is the last known address

dminis ter  oaths
pursuant to ax Law sect ion 174



STATE OF NEW YORI(

STAIE TAI( CO}I}fiSSION

In the llatter of the Petition
of

Jean & Lorraine Potvin

for Redeterninatl.on of a Deficiency or Revision
of a Determioatioa or Refuod of Persoaal fncome
Tax under Article 22 of tbe Tax Law for the yean
1978 .

ATTIDAVIT OF }IAIIINC

State of New York :
s 8 .  :

County of Albany :

David Parchuck, being duly sworn, deposee ,nnd says that he is an erployee
of the State Tax Comission, that he is over 18 years of age, and that on the
3let day of December, 1984, he served the withiur notice of Decision by
certified nail upon Raphael P. Greenspan, the represeotative of the petitioners
in the within proceeding, bY enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as follows:

Raphael P. Greenspan
Hacri, Greenspan & Moramarco
1551 Kellr:m Place
Mineola, l{Y 11501

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office uader the exclusive care aod custodl,r. of the United Statee Postal
Service within the State of l{ew York.

That deponent further says that the said acldressee is the representative
of the petitioner herein and that the address s*t forth on said lrrapper is the
last known address of the represeotative of the petitioner.

Sworn to before ne tbis
3lst day of Decenber, 1984.

Authori adninister oaths
pursuant to Tax Law section, 174



STATE OF NEW YCIRK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

December  31 ,  1984

Jean & lorraine Potvin
24 Longwood Drive
Huntington Station, NY 77746

Dear  Mr . &  Mrs .  Potv in :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at ,[.he administrative Ievel.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Comurission ma\r 'be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Ru1es, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigat.ion Un.it
Building /f9, State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Verly truly yours,

STITTE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Raphael P. Greenspan
Macri ,  Greenspan & Moramarco
1551 Ke l lum P lace
Mineo la ,  NY 11501
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JEAN POTVIN and LORRAINE POTVIN

for Redetermination of a Defieiency or for
Refund of Personal Income Tax under ArtLcLe 22
of rhe Tax Law for the Year 1978.

DECISION

Petitioners, Jean Potvin and Lorraine Potvin, 24 Longwood Drive, Huntington

Stat ion, New York I1746, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art j .c le 22 of the Tax Law for the

year L978 (Fi le No. 36789).

A formal hearing was held before Dennis M. Gal l iher,  Hearing Off icer,  at

the off ices of the State Tax Corrmisison, Two Wc,r ld Trade Center,  New York, New

York ,  on  Ju ly  10 ,  1984 a t  1 :30  P.M. ,  w i th  a l l  t , r ie fs  to  be  submi t ted  by  Septenber  18 ,

f984. Pet l t ioners appeared by Raphael P. Greenspan, Esq..  The Audit  Divis ion

appeared by John P. Dugan, Esq. (Janes Del la Porta, Esq.,  of  counsel) .

ISSUE

Whether,  dur ing

abode in New York and

days in New York, and

the year I978, pet i t ioners maintained a permanent place of

spent in the aggregate more than one hundred eighty-three

thus were taxable as resldent lndividuals of New York.

FINDINGS OF FACT

1. Pet i t ioners, Jean and Lorralne Potvin, f i led a New York State Income

Tax Nonresident Return for the year 1978 on which they reported New York wage

and salary income in the amount of $281085.00 e,arned by Jean Potvln as a

professional hockey player.  Said return ref lecred a refund clained by pet i t ioners
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in  the  amount  o f  $1 ,363.00 .  Pet i t ioners  a lso  [ i1ed  a  U.S.  Ind iv idua l  Income

Tax Return (Form f040) for said year.

2. On September 16, 1981, the Audit  Divir i ; ion issued to pet i t ioners, Jean

Potvin and Lorrai-ne Potvirr l 
" 

Statement of Aurrtit Changes proposing personal

income tax  due o f  $4r669.34 ,  p lus  pena l ty ,  pur* iuant  to  sec t ion  685(a) (1 )  o f  the

Tax Law, and i-nterest for a total  due of $5,88[t .69. Said statement explained

the basis for the asserted def ic iency as fol lor, , rs:

ItA domicile i-s the place that you int.end to have as your
fixed and permanent horner the place Jrou intend to return
whenever you nay be absent. You can have only one domfcile.
A donici le,  once establ ished, cont inues unt i l  you move to a
new location with the bona fide interrr.tion of making your
fixed and peruanent home there. If )r'ou move to a nevl
locat ion and intend to stay there onJ.y for a l imited amount
of tiure, even though your stay may ber of a relatlvely long
durat ion, your domici le does not charrLge.

A change of resident status must be t i ,etermined by the
facts.  To effect a change in residerr. t  status, there must
be both an intent to change your domi.ci le as wel l  as an
actual change. In declding whether broth requirements are
met,  your acts '  rather than your statements, wi l l  be the
determining factor.

I t  is t rue that a professional hockey playerrs domici le may
change more frequent ly than the avera.ge person due to the
transient nature of hls profession. [ iowever,  s ince you
oqmed your home in New York State for the entire year and
you have not furnished any detai ls in regards to i ts
disposit ion, you have been deened to be a fu11 year resident
of New York State.

Since you have been deemed to be a fu. l l  year resident of
New York State and you paid taxes to Ehe States of Minnesota'
Ohio and Oklahoma, you are ent i t led tD a resident credit
fo r  such taxes  pa id . r t

A Not ice of Def ic iency was subsequent l t r  issued to pet i t ioners on

June 5, 1982.

I  
Lor .a ine Potv in is  a par ty  to th is  proceed:Lng merely  because she

wife of Jean Potvin and fi led a joint return wit[h him. Accordingly,
pet i t ioner  here inaf ter  wi l l  re fer  only  to Jean l i 'o tv in.

is  the
the term
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3. Petitioner Jean Potvin was a domicili,nry and cLtizen of Canada during

the year in issue. As a Canadian ci t izen, Mr. Potvin was required to Possess a

visa to work in the United States as a profess.:Lonal hockey player.  The visa

permit ted hin to remain in the United States only temporari ly.

4.  Pet i t ioner hras employed by the New Yor:k Is landers ( ' r ls landers") f rou

the beginning of 1973 unt i l  January 10, 1978, at which t ime he was traded to

the Cleveland Barons (t tBaronstt) .  Subsequent ly, ,  the Barons merged with the

Mlnnesota North Stars (rrNorth Stars") hockey teram. A11 three teams were

associated with the Nat ional Hockey League, wh1ch has an annual hockey season

spanning parts of two years. For the 1977-1978 season, pet i t loner played for

the Is landers and the Barons, whi- le for the 19'"8-1979 season he played solely

fo r  the  Nor th  S tars .

5. The Isl-anders required Jean Potvin to l ive on Long Island for ten

months of the year.  Pet i t ioners encountered di . f f icul ty in obtaining a lease on

a home for a period of less than one year,  and thus in August of L974, pet ic ioner

and his wife purchased a house locared in Hunt ington Stat ion, New York, in

which they lived only during the hockey season (approxlmately September 1 to

June 1 of each year).  Pet i t ioner asserted that he purchased the house as an

investment and as a convenience rather than to establish a permanent home.

6. After the hockey season ended in Cleveland in Apri l  of  1978, pet i t ioner

Jean Potvin came back to New York for several  wieeks before returning to Canada.

Pet i t ioner returned to New York around July l ,  1978, and in nid-September of

the same year, he left for l.l innesota to go to training camp. Whlle ln traini-ng

c€rmpr all players were housed in a hotel away frron their fanil-ies. Near the

end of training cdrtrpl petitioner rdas injured. 
'l{hen he was able to resume
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skating, the North Stars sent hirn to Oklahoma 0ity for a two and a hal-f week

perlod of condit ioning after which he returned to Minnesota.

7. At the close of each season, pet l t lonl i : r  and his fani ly would return to

Canada where they resided with pet l t ionerrs family.  Pet i t ioner contr lbuted to

household expenses there on a weekly basis and to his parentsf support .  His

visa expired at the end of each hockey season il.approxinately June I of each

year) and he was required to return the visa tr:l inrmigratlon authorities when he

lrent across the border back to Canada. Each p:::'ofessional hockey team made

arrangements for i ts foreign players to pick up their  v isas at their  port  of

entry into the Unlted States.

8. In November of L978, pet i t ioner sought to f lnd a home for hlmself  and

his fanil-y in l"linnesota. Unable to find a suitable house to purchase, he

rented a large three bedroom house in MlnneapoJls, l"linnesota in Novernber of

1978. Hls wife and daughter joi-ned him there ert  a later date. Pet i t ioner

continued to search for a home to purchase in the Minneapolis area into the

fal l  of  L979, and looked at approximately ten t"o f i f teen houses. Pet i t ioner

submitted let ters from two real estate agencies,;  one agency asslsted pet i t ioner

in efforts to locate a house ln the MLnneapol is '  area and the other assisted

petitioner in efforts to sell his home in Iluntington Station, New York. I\uo

other let ters also were submitted fron i -ndividuals interested in purchasing

pet i t ionerrs home in New York during the early months of 1978, However,

petiti-oners never purchased a house in Mlnnesota and retained their New York

house, which they continue to onm.

9. Petitioner spent in the aggregate appr,oxLmately 105 days in New York

State during 1978.

10. In a let ter dated March 13, 1980, pet i r ioner stated that his residences

during 1978 were as fol lows:
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January I to January l0
January I0 to Apri l  11
Apri l  11 to Septenber 14
September 15 to December 31

Hunt;[.ngton Station, New York
Cuya,hoga Fal1s r Ohio
Hunt:Lngton Station, New York
Appl,e Val-ley, Minnesota

For the year 7978r pet i tLoner f i led nonresident- income tax returns with the

States of Ohio, New York, and 0klahona (the l-atter return indlcated that

petitioner was a resident of l ' l lnnesota) and paI-d taxes to sald states. Petitioner

also filed an income tax return with and paid fiax to the State of Minnesota.

11. In their  or iginal  pet i t ion f i led on Mary 20, L982, pet i t ioners asserted

the fol lowing:

"When the Cleveland and Minnesota hocrkey franchises merged
after NIay L978, the taxpayer arrangecl. to move to Minnesota.
He moved to Minnesota on Septenber 1l l ,  L978.n

CONCLUSIONS OF LllrW

A.

domicile

B .

the year

That pet i t ioner had only one domici le durlng the year 1978, and

was Canada. [20 NYCRR I02.2(d) (4) ] .

That Tax Law sect ion 605(a) and 20 NYCRR I02.2(e),  as in effect

at issue, in pert inent part  provided:

ttA permanent place of abode means a dwelling place permanently
maintained by the taxpayer, whether or not owned by hin'
and will generally include a dwelling place owned or leased
by h is  o r  her  spouse. . .  A lso ,  a  p lace  o f  abode,  whether  in
this State or elsewheren is not deeme,d permanent lf it is
maintained only during a temporary stay for the accomplishment
of a particular purpose. For example, an individual
donici led in another state may be assigned to his employerrs
New York off ice for a f ixed and l ln i ted period, af ter which
he is to return to his permanent locat ion. I f  such an
individual takes an apartment in New York during this
period, he wi l l  not be deemed a resident,  even though he
spends more than 183 days of the taxable year in New York
because h is  p lace  o f  abode here  is  noE permanent . . .
However,  i f  h ls assignment to his employerrs New York
off ice is not for a f ixed or l in i ted period, his New York
apartment will be deened a permanent place of abode and he
will be a resident for tax purposes lf he spends nore than
183 days of the year in New York.r t

that

durlng
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C. That the resldence owned and maintain,ed by petitloner in Huntington

Stat lon, New York, f rom August of L974 to the present t imer const i tuted a

permanent place of abode during the year L978i however,  inasmuch as pet i t ioner,

a nondomiciliary, spent less than 183 days in ]Iew York State during 1978, he

was taxable as a nonresident for said year.

D. That the pet i t ion of Jean Potvin and :" ,orraine Potvin is granted and

the Notice of Def ic iency issued on Juhe 5, 198, i1 ls cancel led. Pet l t ioners are

ent i t led to a refund for the year 1978 based orr their  nonresident return as

f i l ed .

DATED: Albany, New York

DEC 3 1 1984
STATE TAX COMMISSION

a"
PRESIDENT

\N


