
STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jeffrey & Shei la Platt

for Redeterminat ion of a Def ic iency or for
of Personal fncome Tax under Art ic le 22 of
Law fo r  the  Years  1978 & 7979.

AFFIDAVIT OF MAIIING
In the Matter of the Pet i t ion

o f
PeLer & Jean PIatt

for Redeterminat ion of a Def ic iency or for Re1i iund
of Personal Income Tax under Art ic le 22 of ther Tax
Law fo r  the  Years  1978 & 1979.

State of New York

County of Albany

David Parchuck, being duly sworn, deposeg and says that he is an employee
of the State Tax Commission, that he is over l i8 years of age, and that on the
20th day of January, 1984, he served the withjn not ice of Decision by cert i f ied
mai l  upon Jeffrey & Shei la Platt ,  the pet i t iorrrers in the within proceeding, by
enclosing a true copy thereof in a securely seraled postpaid e/rapper addressed
a s  f o l l o w s :

Jeffrey & Shei la Platt
29 Pheasant Ridge Dr.
loudonville, NY 7227L

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custc,dy of the United States Postal
Service within the State of New York.

That deponent further says
herein and that  the address set
of  the pet i t ioner .

Sworn to before me th is
20th day of  January,  7984.

Reli:und
thr::r Tax

that the said addressee is the pet iLioner
forth on said $rrapper is the last known address

pursuant to sec t ion  174
rized to administer oaths



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORI | (  12227

January 20, Lglll4

Jeffrey & Shei la Platt
29 Pheasant Ridge Dr.
loudonville, NY 72277

D e a r  M r .  &  M r s .  P l a t t :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a l rroceeding in court  to review an
adverse decision by the State Tax Commission n' lay be insLituted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albanl' County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and l" inance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campur,s
Albany, New York 12227
Phone / f  (518) 457-2070

! 'ery truly yours,

STATE TAX COMUISSION

Peti t ioner '  s Representat ive
James E. I,rteiss
1 7  F i r s t  S t .
Troy ,  NY 12180
Taxing Bureau' s Representat ive



STATE OF NEI,,I YORK

STATE TAx COMMISSION

for
o f
Law

In the Matter of the Pet i t ion
o f

Jeffrey & Shei la Platt

Redeterminat ion of a Def ic iency or for
Personal Income Tax under Art ic le 22 of

fo r  the  Years  1978 & 1979.

Rei:'und
the Tax

AFFIDAVIT OF MAILING

State of New York ]
S S .  :

County of Albany ]

David Parchuck, being duly sworn, deposes; and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
20th day of January, 1984, he served the withjn not ice of Decision by cert i f ied
mai l  upon Peter & Jean Platt ,  the pet i t ioners in the within proceeding, by
encJ-osing a true copy thereof in a securely seraled postpaid wrapper addressed
as fo l lows:

Peter & Jean Platt
8  E .  A 1 f r e d  D r .
Albany, NY 72205

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custc,dy of the United States Postal
Service within the State of New York.

In the Matter of the Pet i t ion
o f

Peter & Jean Platt

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
L a w  f o r  t h e  Y e a r s  1 9 7 8  &  1 9 7 9 .

Relr'und
thel Tax

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

f  
. , / / ^  

"

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn t .o before me this
20th day of January, 7984.

pursuant to Tax Law sect ion 174
Authorized to administer oaths



STATE OF NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jeffrey & Shei la Platt

for Redeterminat ion of a Def ic iency or for Relfund
of Personal Income Tax under Art ic le 22 of thcr Tax
Law for the Years 1978 and 1979.

AT'FIDAVIT OF MAILING
In the Matter of the Petition

o f
Peter & Jean Platt

for Redeterminat ion of a Def ic iency or for Rei:und
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Years  1978 and L979.

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over18 years of age, and that on the
20th day of January, 1984, he served the withjrn not ice of Decision by cert i f ied
mai l  upon James E. Weiss, the representat ive of the pet i t ioners in the within
proceedinS, by enclosing a true copy thereof j .n a securely sealed postpaid
wrapper  addressed as  fo l lows:

James E.  Weiss
1 7  F i r s t  S t .
Troy, NY 12180

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custr ldy of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said vrrapper is the
last known address of the representat ive of t t le pet i t ioner.

Sworn to before me this
20th day of January, 7984.

pursuant to Tax Law secLion 774
Authorized to adrninister oaths



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORI , (  12227

January 20, 19l i |4

Peter & Jean Platt
8  E .  A l f red  Dr .
Albany, NY L2205

D e a r  M r .  &  M r s .  P l a t t :

Please take not ice of the Decision of the StaEe Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review aE the administrat ive Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission rrnay be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t . i ce .

Inquiries concerning the cornputation of tax due or refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  TaxaLion and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
James E.  Weiss
1 7  f i r s t  S t .
Troy ,  NY 12180
Taxing Bureau' s Representat ive



STATE OF'NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t lon

o f

JEFFREY PLATT A}ID SHEILA PLATT

for  Redeterminat ion of  a Def lc iency or  for
Refund of Personal Income Tax under Attj.cLe 22
of  the Tax Law for  the Years 1978 and 1979.

DECISION

In the Matter of the Pet l t lon

o f

PETER PLATT AI.ID JEAN PLATT

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Years 1978 and 1979.

Pet i t ioners, Jeffrey Platt  and Shei la Platr . t ,  29 Pheasant Ridge Drive,

Loudonvi l l -e,  New York L2211, Peter Platt  and Jr i lan Platt ,  8 E. Al fred Drive,

Albany, New York L2205, fil-ed petitions for rer:letermination of deflclencies or

for refunds of personal income tax under ArtLc.Le 22 of the Tax Law for the

years 1978 and 1979 (Fi le Nos .  36787 and 36788.)t  .

A consolidated small claims hearing was held before Charles Reynolds'

I lear ing Off icer,  at  the off lces of the State Ti :rx Comlsslon, Stat,e Campus'

Bui ldlng i /9,  Albany, New York, on August 17, 1983 at 9:30 A.M. Pet i t loners

appeared by James E. Weiss, The Audit Dlvisiorr appeared by John P. Dugan, Esq.

(James De l la  Por ta ,  Esq. ,  o f  counse l ) .
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ISSUE

Whether adjustments made for lnventory wirrhdrawn for personal use and for

personal use of automobiles constituted income constructively recel-ved.

FINDINGS OF FACI]I:

1. Pet i t ioners, Jeffrey Platt  and Shel la Platt l ,  t imely f i led New York

state income tax resldent returns for the yearrs 1978 and 1979. The withholdlng

statement attached to each return indicated that petitloner Jeffrey Platt was

an empl-oyee of Platts Dairy Inc.

2. Pet i t loners, Peter Platt  and Jean PLact2, t imely f l led New York State

income tax resident ret,urns for the years 1978 and 1979. The \il ithholdlng

statement attached to each return indlcated that petltloner Peter Platt was an

employee of Platts Dalry Inc.

3. On October 14, 1981, the Audit  Dtvis lon issued a Statement of Personal

Income Tax Audlt Changes to petltioner Jeffrey Platt showing personal- lncome

tax due for 1978 and 1979 in the total  anount,  of  $418.39, plus lnterest.  On

the sane date another Statement of Personal Income Tax Audit Changes was lssued

to pet i t ioner Peter Platt  showing personal income tax due for 1978 and 1979 in

the total  amount of $467.32, plus interest.  The statements were issued as a

result of a substantiation audit conducted by the Audit Dlvislon of the books

and records of Platts Dairy Inc. The audit resulted in an lncrease in the

taxable lncome of each petitloner due to the followLng adjustments:

1 - )
Shella Platt and Jean Platt are lnvolved ln this

the f l l ing of  income tax returns wi th thel r  husbands.
the tern petit ioner and petlt ioners hereinafterr shall
Peter  ind iv idual ly  or  jo int ly .

proceeding due solely to
Accordingly,  the use of

refer to ei ther Jeffrey or



pet i t ioner.

4. Pet i t loners Jeffrey and Peter Platt  wlere off lcers of Platts Dalry Inc.

("Plattst t) .  Platts,  located in Colonie, New Yr:rk,  was a restaurant,  dairy bar

and caterer which derived a large part of its income from the catering business.

The audit  of  the records of sald corporat ion i rrrc luded: an analysis of of f lcers

drawi-ng accounts and disbursement l-nvoices; verifying sales to the sales

Journal; verifying cash payments and sales; and reviewing journal entries. The

personal income tax returns of corporate officers were reviewed as well as

their personal checking accounts and bank statements.

5. The Audtt Divisionfs disallo\rance of auto expenses for the years in

issue was due to pet i t ionersr assert ion that p 'ersonal vehicles were also used

in business. The U.S. Corporat ion Inconne Tax Return fot  each of the years ln

lssue l lsted two vehl-cles subject to depreclat; ion. However,  corporate records

showed monthly bills for repaf-rs and gas for !,ersonal- vehicles under repalrs and

maintenance expense. The personal- checking accounts of petitioners did not

show any payments for these items. Petitioners asserted that they purchased

the cars and pald for the insurance and registirations whil-e the corporatlon

pald for the gas and repairs.  Pet l t ioners stated that their  mi leage was

-3-

197l i i

Constructive dividend income
from Platts Dairy Inc.

Inventory wlthdrawn (personal)  $1,500.11)03
Auto Expense 600.00

Accordingly,  on March 30, L982, a Not ice ,of

The Audit Divi.sion and petitj.oners agreedl at the
for inventory withdrawn of $1r500.00 be reduced

ad jus tnent  to  each pe t i t ioner  o f  $1 ,350.00 .

$t ,s00 .004
600.  00

Deflciency was issued to each

L979

hearing that the adiustment
to $750.00 result ing in a

3-4

made
net
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approximately 34,510 ni l -es per year and their : i lnsuranee cost $1r700 per year.

No documentary evidence was submitted to support the mlleage driven, insurance

costs or an apport ionment,  of  expenses between personal and business use of

vehlcles.

6. The Audit Division al-so made an adjusrnment for withdrawal of food

items from the restaurant (see Finding of Fact "3" ggpg). The auditor f or the

Audit Divlsion testified that the corporation llncome tax returns did not sholt

any items withdrawa for personal use, that no iitdjustments were made to elther

purchases or sales and that adjustments were not based on slze of pet i t lonerts

fani ly.  Pet i t ionerts representat lve asserted that the adJustments made by the

Audit Division were arbltrarlly determined and he subnltted a letter signed by

petl-tioners stat,ing that they did not wlthdraw food for personal use because of

the slze of petitioners I f amili-es and because "!rle have enough problems controlllng

employee pi l ferage - steal ing, €tc.rr .

CONCLUSIONS OF LIIIW

A. That petitloners Jeffrey and Sheila P.l"att and Peter and Jean PLatt

have fai led to sustain their  burden of proof furrposed by sect ion 689(e) of the

Tax Law to show that the adjustments made by the Audit Dlvision Itere erroneous.

Therefore, except as provided for in footnotes 3 and 4 ggpg, the adjustments

made for inventory withdrawn for personal use srnd for personal- use of automobiles

constituted income constructively received and subject to New York personal

lncome tax.
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B. That the not lces of def ic iency dated l ' {arch 30, 1982 are to be

in accordance wlth Concluslon of Law t'At'gplg; and that, except as so

the petitions of Jeffrey and Sheila Platt and lileter and Jean Platt are

DATED: Albany, New York STATE T/rX COMMISSION

JAN 2 O 1984

modif led

granted,

denled.

--&:&ai2-et&-
PRESIDE}IT

COMMISS TONER

coMMrss t


