
STATE OF NEIII YORK

STATE TAX COMMISSION

In the Matter

Rober t  l .

of  the Pet i t ion
o f
& Rita Pinck AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Incotne
Tax under Art ic le 22 of the Tax Law for the Yiear
1977 .

State of New York ]
s s . :

County of Albany i

David Parchuck, being duly sworn, deposers and says that he is an employee
of the State Tax Commission, that he is over 1.8 years of age, and that on the
20th day of January, 1984, he served the withr ln not ice of Decision by cert i f ied
mai l  upon Robert  l .  & Rita Pinck, the pet i t i ,oner in the within proceeding, by
enclosing a true copy thereof in a securely sl i la led postpaid wrapper addressed
a s  f o l l o w s :

Robert .  l .  & Rita Pinck
165 Hoover Dr.
C r e s s k i l l ,  N J  0 7 6 2 6

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and cust l :dy of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
20th day of January, 7984.

Lhat the said addressee is the pet i t ioner
forth on said wrapper is the last known address

thorized to administer oaths
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STATE TAX COMMISSION
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Pet i t ion

Pinck MFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
7977 .

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposers and says that he is an employee
of the State Tax Commission, that.  he is over lL8 years of age, and that on the
20th day of January, 7984, he served the withi-n not ice of Decision by cert i f ied
mai l  upon Seymour Goldberg, the representul i ' r , re of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof i -n a securely sealed postpaid
wrapper  addressed as  fo l lows:

Seymour Goldberg
666 OLd Country Rd., Suite 306
Garden Ci ty ,  NY 11530

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
last known address

sane enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custt :dy of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address seL forth on said wrapper is the

of  the  represenLat ive  o f  the  pe t i t ioner .

Sworn to before me this
20th day of January, 1984. F #a_*

Authorized to administer oaths



STATE OF NEW \ /ORK
STATE TAX COMMISSION

ALBANY,  NEW YORI , (  12227

January 20, 19i i |4

Robert tr.  & Rita Pinck
165 Hoover  Dr .
Cressk i l l ,  NJ 07626

Dear  Mr .  & Mrs .  P inck :

Please take not ice of the Decision of the Stal , .e Tax Comrnission enclosed
herewith.

You have now exhausted your r ight of  review at.  the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albanl, County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and l i ' inance
Law Bureau - Lit igation Unit
Building /19, State Campus
Albany, New York 12227
Phone l/  (518) 457-2070

\i 'ery truly yours,

SITATE TAX COMM]SSION

cc:  Pet i t ioner 's  Representat ive
Seynour Goldberg
666 }Ld Country  Rd. ,  Sui te  306
Garden Ci ty ,  NY 11530
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROBERT L. PINCK AND RITA PINCK

for Redeterminatlon of a Deficiency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the lear L977.

DECISION

Peti t ioners, Robert  L.  Pinck and Rlta Pinck, 165 Hoover Drive, Cresski l l ,

New Jersey 07626, f i led a pet i t ion for redeterrnlnat ion of a def ic lency or for

refund of personal income tax under Article 22 of the Tax Law for the year L977

(TAB No. 34072).

A formal heartng was held before Dennis M. Gal l iher,  Hearing Off icer,  at

the off ices of the State Tax CournLssl-on, Two World Trade Center,  New York, New

York  on  March  8 ,  1983 a t  11 :00  A.M. ,  w i th  a l - l  t r r ie fs  to  be  subn i t ted  by  June 23 ,

1983. Pet l t ioner appeared by Seyrnour Goldberg, Esq. The Audit  Divis lon

appeared by John P. Dugan, Esq. (WilLlan Fox, Esq.,  of  counsel) .

ISSUES

I. lJtrether the Audit Division was precluded from ralsing section 632 of

the Tax Law as a basis upon which the deficiency at lssue was premised, due to

a lack of reference to such section prior to the hearlng.

II. Whether petitioners were required to include in thel-r New York adjusted

gross income the amount of contrlbutions to petitioner Robert L. Pinckrs

pension p1an, made and deducted by a professional- corporation of which he was a

shareholder, in excess of the amount of such contributions which would have

been deductible by a self-employed indivldual.
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III. Whether, in the event such excess contributions were includable in

York adjusted gross income, pet j . t ioners should be permlt ted to deduct such,

excess from New York adjusted gross income in a future year lf petltioner

Robert L. Plnck elects t,o receive his pensi-on benefits as an annuity in such

(future) year.

FINDINGS OF FACII]

1.  On or about July 6, L978, pet i t ioners,,  Robert  L.  Pi-nck and Rita Plnck,

husband and wife, jointly filed a New York State Income Tax Nonresident Return

(Forur I l  203/209) for the year L977. Pet i t ioner Robert  L.  Plnck also f i1-ed,

for the same year, a Nonresldent Earnings Tax lli.eturn for the Clty of New York

(l'orur NYC-203). Petitioners returns were timeJ.y filed pursuant to an extension

al lowing f i l ing by Septeurber 15, L978.

2. On March 25, 1981, the Audit  Divis ion issued a Not lce of Def ic lency to

pet i t ioners, assert ing addit lonal tax due for 1.977 7n the amount of $3,677.02,

plus interest.  A Statenent of Audit  Changes issued previously to pet i t ioners

on August 14, 1980, provided explanat lon of ther asserted def ic iency as fol lows:

"sect ion 612(b) (7) of  the New York Tax Law requlres a shareholder of
a professi .onal corporat ion to add to his tr 'ederal  adjusted gross
income the excess of the amount deductible by the corporation as a
contribution to certain employee plans for penslons, sharing, annulty
and bond purchase over what would have been deductible by a self-
employed individual.

Sect ion 6I2(b) (8) of  the New York State Tarx Law requlres a shareholder
of a professional corporatLon to add to hi .s Federal  adjusted gross
Lncome the amount of taxes paid by the corporatlon for old age,
survivors and disabllity insurance on FICA, wages for the calendar
year of the shareholder. This does not ln.clude payment for llospital
(Medicare) Insurance.

Ad jus tment :  Sec t lon  612 (b )  (7 )
Sec t lon  612(b)  (8 )

Total Adjustment

Personal Income Tax Due on Above @ L57.

-  Pens lons  $23,696.72
-  F r c A ,  8 1 6 . 7 5

wffi

$3 ,677  .02n
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3. Pet i t ioners were, dur ing L977, residerrts of New Jersey. Pet l- t ioner

Robert L. Pinck is a physician who, according to Wage and Tax Statements

attached to pet i t ionerst tax returns, received wages tn 1977 from Long Island

Col lege Hosp i ta l  and f rom Rober t  L .  P inck ,  M.D" ,  P .C. ,  bo th  o f  wh ich  l i s ted

their  address as 340 Henry Street,  Brooklyn, New Yorkl .

4. The adjustments at issue herein invohre nodiflcations lncreasing

petitioners I adjusted gross income based on cer:tain payments made by the

professlonal-  servlce corporat ion (Robert  L.  Plnck, M.D.,  P.C.) in which Robert

Pinck l ras a shareholder.  These adjustments corrslsted of:

a.)  taxes of $816.75 patd by the professr ional corporat ion on
F.I .C.A. wages for old age, survivors and dlsabi l i ty (but not medicare)
insurance IS612(b)  (B)  ] ;

b.)  those deduct ibl-e contr ibut ions of $11i3,696.72 made by the
professional corporation to its empl-oyee pension pl-an whlch exceeded
the amount Robert Pinck could have deducted under a Keogh Plan had he
been se l f  employed t$612(b)  (7 )  l .

5.  Pet l t ioners assert  that sect lon 612 of the Tax Law pertaLns on1y, by

its terms, to New York resident individuals, arrd thus it is inapplicable to the

non-resident pet i t ionerst L977 income. The Audit  Dlvis ion asserted, at  the

hearing, that sectLon 612 is ineorporated into sectLon 632 pertaining to

non-resident individuals and thus the assessil€flt was valid agalnst the non-

resident pet i t ioners. Pet i t ioners maintal-n ther i t  the Audit  Dlvis ionrs fai lure

to specLfy sect ion 632 tn i ts Statement of Audi. t  Changes or i ts answer to

pet l t ionersf pet i t iorr2, or at  any other t ime pr ior to the hearing, precludes

the Audit Division from raising such section at; the hearing as a basis for the

1 pet l t ioner  Ri ta Pinckfs name appears here in sole ly  as the resul t  o f  having
f i led a jo int  return r r i th  pet i t ioner  Robert  L.  Pinck.

2 
Pet i t ionersr  or ig lnal  pet i t ion was deemed acceptable as a per fected pet i t ion

and thus no separate per fected pet i t ion was requi red to be f i led.
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asserted def ic iency. Pet i t ioners assert  further that the f i rst  two sentences

of thelr petition gave notice to the Audit Div:ll-sion prior to the hearing as to

the impropriety of the adjustments under section 612, by stating:

ItTaxpayer Robert L. Pinck has been a nonrrilsident of New York State
and a resident of New Jersey since 1970. The adjustment made to his
nonresident New York State income tax return for 1977 under section
6I2(b)  (7 )  -  Pens ions  in  the  amount  o f  $23,696.72  is  improper " .

6. Except with regard to the aforementioned alleged impropriety l-n the

manner of assessnent, petltioners do not otherrfiise contest the adjustment made

under  sec t ion  612(b)  (S) .  However ,  pe t i t ioners  do  contes t  the  sec t ion  6 I2 (b)  (7 )

adjustment.  Pet i t ioners ci ted 20 NYCRR 131.4(d.)  in their  pet i t ion'  assert ing

that i f  pet i t ioner Robert  L.  Pinck, as a nonresident,  elects in the future to

receive his pension benefits as an annuity, such benefits would not be taxable.

Thus, pet i t ioners maintain, s ince Robert  L.  Pirrck had not yet ret i red or

elected the forrn in which he would receive his pension beneflts, it was premature

to mandate tnclusion of excess pension contr ibut lons in hls 1977 adJusted gross

income.

7. Pet i t loners argue f inal- ly,  in the al tcrrnat ive, that i f  the excess

penslon contributions are required to be inclu<iled Ln petitioners I 1977 adJusted

gross income, such amount should be allowed as a deduction in the (future) year

in which Robert L. Pinck elects to receive hls pensi.on benefits in the forn of

an annuity.

8. It was not. contested that Ln 1977 pet1tioners were nonresidents of New

York, that the itenrs at issue were derived frouL a business, trade, profession

or occupatLon carried on ln New York, that peti.tioner Robert L. Plnck was not,

then retired and that no election had as then tleen made deternining the form in

which he would, in the future, be receiving hisr '  penslon benef i ts.  Final ly,  the

dol lar amounts of the adjustments were not contested.
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C0NCLUSIoNS 0F L,rrl,W

A. That sectlon 632 of the Tax Law provictes in relevent part as fol-lows:

rrNew York adjusted gross income of a nonresident individual -
(a) General - The New York adjusted gross income of a nonresident
individual shall be the sum of the follow1.ng:

(i) The net amount of it,ems of incorrre, gain, loss and deduction
entering into his federal adjusted gross :i.ncone as deflned in the
laws of the United States for the taxable year,  der ived from or
connected with New York sources, includinl;5 :

* * *

(2) The port ion of the modif icat ion described in subsect ions
(b) and (c) of section six hundred twelve which relate to income
derived from New York sources (inc1-uding ::r.ny modif ications attribu-
tabl-e to him as a partner) . "

B. That subdlvision (b) of section 632 oti;| the Tax Law provides in relevent

part  as fol lows:

"Income and deductions from New York sources - (1) Iterns of
incomer g8irr, loss and deduction derived from or connected with New
York sources shal l  be those i tems attr ibutable to:

(A) The ownership of any interest in real or tangible personal
property in this state; or

(B) A business trade, profession or occupat ion carr ied on in
th is  s ta te r r .

C. That subdivision (a) of section 6L2 ot:. the Tax Law provides as follows:

'rNew York adjusted gross income of a resident indlvidual - (a)
General - The New York adjusted gross income of a resident individual
means hls federal adjusted gross income as deflned in the laws of the
United Sfates for the taxable year with t t r ,e nodif icat ions specif ied
in this sect ion".

Aurong the modifications contained in subdjvlsion (b) of section 612 are

those at lssue herein; specif ical ly at  paragraprh (7),  pertalning to deduct ions

for contr ibut ions by professional service corporat ions to pension plans for i ts

shareholders which exceed the amount of such ccrntributions deductible by a

self-enployed indlvidual, and at paragraph (8) r pertaining to taxes patd by
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professional service corporat lons on F.I .C.A. wages for o1d age, survlvors and

dlsabi l i ty (but not Medieare) insurance.

D. That under the facts presented herein the Audit Division rtas not

estopped fron ci t ing sect ion 632 of the Tax Lar,r  at  the hearing by vir tue of i ts

fail-ure to speclfy such section prior to the hearing ln either the Statement of

Audit Changes or the answer. (gf Matter of Br1 ,

S ta te  Tax  Comr . ,  Oc tober  3 ,  1980) .  Nor  i s  the  burden o f  p roo f  sh i f ted  to  the

Audit  Divis ion [See Tax Law sect ion 689(e)] .  l i lhe Statement,  of  Audit  Changes

specified the statutory sections wherein the modlflcations responslble for the

defi.ciency at issue r/ere contained. No dlstinc,tion was made between the status

of resident or nonresident,  l t  being the Audit  Divis lonrs posit ion that the

instant modifications were in any event mandatory. Petitioners have not

claimed surprise or other disadvantage, but simply clain the Audit Divislon is

precluded from raising sect ion 632. In fact,  i i . t  is noted that pet i t ionersr

pet i t ion ci tes 20 NYCRR 131.4(d),  the heading cl f  which refers parenthet ical ly

to Tax Law sect ion 632(b) (1) (g).  Pet i t ioners ! , i rere thus not unarrare of sect ion

632.

E. That sect lon 632 of the Tax Law makes the secEion 6I2(b) (7) and (8)

modlfi.cations at issue appi-icable in the determlnation of a nonresidentrs New

York adjusted gross ineome to the extent that the amounts of such items of

modiflcation are derLved from or connected to ltlew York sources. There is no

argument advanced that the sums at issue constj.tuting the modifications were

not derived from or connected with New York sources; specif lcal ly f rom Robert L.

Pinck, M.D.,  P.C.,  340 Henry Street,  Brookl-yn, New York. Hence, the modlf icat lons

were mandatory and the Audlt  Divis l-onrs redeterminat ion of pet i t lonerst L977

tax l - iabi l i ty is sustained.
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F. That the sect ion 612(b) (7) nodifLcat ion lnvolves a mandatory add back

of pension contrlbutions made and deducted by the professional servlce corporation

on behalf  of  i ts shareholder,  Robert  L.  Pinck, which exceeded those deduct ible

contributions allowable to a self-enployed ind:l"vidual. That regulatlons of the

State Tax Commission in effect dur ing the period at issue provided as fol lows:

I 'Pensions or other ret i rement benef i ts .
( r )  ce
retired from service and thereafter recefii 'es a pension or other
ret l rement benef i t  at tr ibut ible to his forner servlces, the pension
or retirement benefit is not taxable if tlr.e individual receivlng it
j.s a nonresident and lf it constitutes an annuity as herein defined.tt
[ 2 0  N Y C R R  1 3 1 . 4 ( d ) ] .

G. That the taxable or non-taxable statu{ir of amounts to be drawn from the

pension plan by Robert L. Pinck in the future had no bearing on the issue of

the mandatory modif icat ion specif ied by sect iot ' r  6L2(b)(7) of the Tax Law3.

There is no authority in the Tax Law or regulat,ions by whlch the State Tax

Connission rnay determine at present the status (1.e. deductibillty, exclusion

fron income, etc.)  of  amounts to be paid out to pet i t ioner Robert  L.  Plnck Ln

future years. Such a determlnation would be not only inappropriate but premature'

given the fact that no choice had, as of 1977, been made as to the form,

annuity or otherwise, in which Robert L. Pinck would be receiving his pension

benefits, or that the form of such benefit pay!ilent, when chosen, would qualify

c-  The modif icat ion provided for in sect ion (r12(b) (7) of  the Tax Law was
added by the Laws of L97O, Chapter 974 by way r:rf Senate 8111 8052 (see New York
Sta te  Leg is l -a t i ve  Annua l  -  1970,  pp .  126,  131) . ,  Sec t ion  612(c ) (L2)  o f  the  Tax
Law, also enacted as a part  of  Senate Bi l l  805i l l ,  provides for the subtract lon
from New York adjusted gross income of amounts prevlously included therein in
pr ior years pursuant to sect ioa 6L2(b) (7) of  t t le Tax Law. Accordingly,  pet i t loner
would not be without relief should it be determined, in the future, that all or
a portion of his penslon benefits did not qualli.fy for exemption under 20 NYCRR
131 .  4 (d) (2) or ot ,herwise.
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as an annuity under 20 NYCRR 131.4(d)(2).  Finir l ly,  i t  could not be known in

L977 whether petitioner Robert L. Pinck would be a nonresldent at the tirne he

ultirnately beglns to recelve his penslon benef:il"ts.

I .  That the pet i t ion of Robert  L.  Pinck and Rita Plnck is hereby denied

and the Not lce of Def ic iency dated March 25, 1981 ls sustalned.

DATED: Albany, New York STATE Tlli,X COMMISSION

JAN 2 0 1984
PRESIDEIiIT

COMMISS:[ONER


