
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Sudhakar Rao Perala
AFFIDAVIT OF MAITING

for Redeterminat.ion of a Deficiency or Revision
of a Determinat ion or Refund of personal Income
Tax under Art ic le 22 of the Tax Law for the per: iod
1 / 1 1 7 9 - t 2 / 3 1 / 7 9 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes iirnd says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of December, L984, he served the within not ice of Decision by
cert i f ied mai l  upon Sudhakar Rao Perala, the peeit ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
vrrapper addressed as fol lows:

Sudhakar Rao Perala
50 Sturbridge lane
Ir/ i l l iamsvi l le,  NY t42ZL

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custot ' ' , r  of  the United States Postal
Service within the State of New york.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
31s t  day  o f  December ,  1984.

that the said addressee is the pet i t ioner
forth on said wtrapper is the last known address

Authorized
pursuant to

to administer oaths
Tax Law sec t ion  174



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sudhakar Rao Perala

for Redeterminat i .on of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fncome
Tax under Article 22 of the Tax Law for the
P e r i o d  I l  L / 7 9 - L 2 / 3 U 7 9 .

AFFIDAVIT OF MAITING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes irnd says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
31st day of December, 1984, he served the within not ice of Decision by
cert i f ied mai l  upon Michael l ikoudis,  the repreFentat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Michael Likoudis
Cel l ino, Likoudis,  Bernstein & Abbarno
311 Brisbane Bui lding
Buffalo, NY 14203

and by deposit ing same enclosed in a postpaid pr:operly addressed wrapper in a
post off ice under the exclusive care and custodrp of the United States Postal
Service within the State of New York.

That deponent further says that the said a,rldressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
31s t  day  o f  December ,  1984.

Authorized to adrninister oaths
pursuant to Tax law sect ion 774

{ ( - \ -  / . '  
'



STATE OF NEW YCIRK
STATE TAX COMMIS:S ION

ALBANY,  NEW YORK 12227

December 31, 1984

Sudhakar Rao Perala
50 Sturbr idge lane
l{ i l l iamsvi l le,  NY 74227

Dear  Ur .  Rao Pera la :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at Ehe adrninistrative level.
Pursuant to sect ion(s) 690 of the Tax law, a pr,rrceeding in court  to review an
adverse decision by the State Tax Commission *s'',7 be instituted only under
Art ic le 78 of the Civi l  Pract ice law and Ru1es, and must be conrnenced in the
Supreme Court of the State of New York, Albany rl)ounty, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone / l  (518) 457-207a

Very truly yours,

STIJITE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Michael l ikoudis
Cel l ino, l ikoudis,  Bernstein & Abbarno
311 Brisbane Bui lding
Buffalo, NY 14203
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

SUDHAKAR RAO PERAI,A

for Redeternination of a Deficiency or for
Refund of Personal- Income Tax under Article
of the Tax Law for the Year 1979.

DECISION

Petitioner, Sudhakar Rao Perala, 50 Sturb:ridge Lane, Williansvil1e, New

York 14221, filed a petition for redeternin4gir)n of a defieiency or for refund

of personal income tax under Article 22 of the Tax Law for the year 1979 (Fil-e

No. 37912).

A formal hearing was held before Arthur B:ray, Hearing Officer, at the

offi-ces of the State Tax Comnission, 65 Court tstreet, Buffalo, New York on

June 27, L984. Petitioner appeared by Ce11ino, Likoudis, Bernstein & Abbarno

(Michael Likoudis,  Esq.,  of  counsel) .  The Audit  Divis ion appeared by John P.

Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of  counsel) .

ISSUE

Whether petitioner is liable for the pena.lty asserted against hin pursuant

to section 685(e) of the Tax Law with respect to New York State withholding

taxes due fron Lackawanna Physicians Group, P.C.

FINDINGS OF FACT

, ,

New

the

l. Lackawanna Physicians

York State personal incone

amount  o f  $12,744.63 .

Group, P.C. (" I 'hysicians Group") fai led to pay

tax withheld from the wages of its enployees in



-2-

2. On l(ay 24, 1982 the Audit Division iss'ued a Notice of Deficiency and

Statement of Deficiency to petitioner asserting a penal-ty in the anount of

unpaid withholding tax due fron Physicians Group.

3. Physicians Group was a eorporation whjl.ch operated an emergency roon in

a hospital. In January, L974 petttioner began working for Physicians Group as

a physician on a part-time basi-s. In 1975 petj.tioner commenced full-tine

enployrnent for Physicians Group. As a full-tirne enpl-oyee, petitioner was

prinarily involved in arranging the work schedrrles of the physicians working in

the emergency room.

4. In June, 1978 petitioner returned to part-tine employment and started

receiving an hourly htage. As a part-tine enpl:yee, petitioner was not a

corporate officer. In addition, he did not ha.,,'e any responsibility with

respect to tax returns or posess any authority to sign checks. Further, as a

part-tine employee, petitioner did not have access to the corporate books, dld

not have the authority to hire and fire employees, and was not aware of the

day-to-day operations of the corporation. Pet:iLtioner did not know that taxes

withheld fron the wages of enployees were not paid over to New York State until

he received the Not ice of Def ic iency.

5. During 1979 approximately twenty percernt of petitioner's income fron

practlcing medicine was received fron Physicl-a::rs Group. Petitioner worked less

than ten hours a week for Physicians Group dur:ii.ng the years in issue.

6. Physicians Group had a contract with Queen City Professional Service,

Inc. ("Queen City"). The contract provided that Queen City would take care of

Physicians Groupts records and payro11.

7. The president and principal- stockholdr,:r of Physicians Group was Sutap

Aroonskool, M.D. Dr. Aroonskool managed the corporation on a daily basLs and

had the authority to hire and flre employees.
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In 1980 petitioner terminated his associatlon with Physicians Group.

CONCLUSIONS OF I,IIihT

A. That where a person is required to co-l"lect, truthfully account for and

pay over withholding taxes and wll-1fu11y fails to do so, section 685(g) of the

Tax Law inposes on such person "...8 penalty equal to the total amount of tax

evaded, not collected, or not accounted for anr:i paid over".

B. That section 685(n) of the Tax Law del[ines a person, for purposes of

section OB5(g) of the Tax Law, to incl-ude:

". . .an indLvidual,  corporat j .on or partnership or an off icer
or employee of any corporat ion.. .who as such off icert
ernployee, or member is under a duty tlo perforn the act in
respect of whlch the violat ion occurrB."

C. That whether petitioner was a person neguired to co1lect, truthfully

account for and pay over withholding taxes dur:ing the period in issue is a

quest ion of fact (Matter of  Mclugh v. State Ta:;r  Conm., 70 A.D.2d 987; Matter of

Mac lean v .  S ta te  Tax  Conm. ,  69  A.D.2d 95 I ,  a f f 'd  49  N.Y.2d  920) .  Fac tors  wh ich

are relevant to the determination incl-ude whet,{rer the lndividual signed the

company's tax returns and posessed the right trr hire and fire enployees (Matter

of Amengual v.  State Tax Conm., 95 A.D.zd 949, 950; Matter of  Mal-kin v.  Tu11y, 65

A.D.2d 228). Other factors considered are the amount of stock owned, the

authorlty to pay corporate obligations and the individualrs official duties

(Matter of Amengual v.  State Tax Conm., supra).

D. That in view of the evidence that petitioner did not have any authority

to sign checks, did not have any involvement u'ith the preparation of tax

returns, did not have any authority to either hire or fire enployees, and had

no involvement with the payroll of Physicians Group during the year at issue,

8 .
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petitioner was not a person required to co11ect., truthful-1y account for and pay

over withholding taxes within the meaning of sectj-on 085(g) of the Tax Law.

E. That the petition of Sudhakar Rao Perarla is granted and the Notice of

Deficiency issued lulay 24, 1982 ts cancelled.

DATED: Albany, New York

DEC 3 1- 1984

STATE TN( COMI'{.ISSION


