
STATE OF NEW YORK

STATE TAX COMI'TISSION

In the Matter

Nicholas

the Pet i t ion

Paol-ini

o f
o f
J .

AT'FIDAVIT OF MAILING
for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Incone
Tax under Article 22 of the Tax law for the Year:"s
1977 & 7979.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes ilnd says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
31st day of December, '1.984, 

he served the withirL not ice of Decision by
cert i f ied mai l  upon Nicholas J.  Paol ini ,  the pet. i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Nicholas J.  Paol ini
54 Huxley Drive
Snyder, NY 74226

and by deposit ing same enclosed in a postpaid pr: :operly addressed wrapper in a
post off ice under the exclusive care and custod5, '  of  the United States postal
Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
31st day of December, 7984.

Authori

that the said acldressee is the pet i t ioner
forth on said wrapper is the last known address

pursuant to
o administer oaths
Tax l ,aw sect ion 174



STATE OF NEW YO]RK
STATE TAX COMMISSI ION

ALBANY,  NEW YORR 12227

December 31, 198t1*

Nicholas J.  Paol ini
54 Huxley Drive
Snyder, NY 14226

Dear  Mr .  Pao l in i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at tt.he administrative level.
Pursuant to sect ion(s) 6gO of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice traw and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
traw Bureau - litigation Unit
Building /f9, State Campus
Albany, New York 12227
Phone / l  (518) 4s7-2o70

Ver:y truly yours,

ST/ITE TAX COMMISSION

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion :

o f :

NICHOLAS J. PAOLINI : DECISION

for  Redeterminat ion of  a Def lc iency or  for  :
Refund of Personal Income Tax under ArttcLe 22
of the Tax Law for the Years 1977 and 1979. :

Peti t ioner,  Nicholas J.  Paol ini ,  54 l1uxle1'  Drive, Snyder,  New York L4226'

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

ineome tax under Article 22 of the Tax Law for the years L977 and 1979 (Flle

No.  38747) .

A fornal hearing was held before Dennis M' Gal- l iher,  Hearing Off icer '  at

the off i -ces of the State Tax Commi.ssionr 65 Corlr t  Street,  Part  I '  Buffalo,  New

York on NIay 22, 1984 at 9:15 A.M., with al l  dor: :uments to be submitted by

June 26, 1984. Pet i t ioner appeared pro se. The Audit  Divis ion appeared by

John P. Dugan, Esq. (Deborah J. Drtryer,  Esq. r  of  counsel) .

ISSUE

Whether pet i t ioner rras a person required iEo col lect,  t ruthful ly account

for and pay over r,rrithholding tax with respect r:o Eronic, Inc. d/b/a Fridays &

Saturdays Lounge, and willfully falled to do sr::, thus becoming liable for a

penalty under sect ion 685(g) of the Tax Law.

FINDINGS OF FACt

1. On July 26, L982, the Audit  Divis ion . issued to pet i t ioner,  Nicholas J.

Paol ini ,  a Statement of Def ic iency and a Not icre of Def lc iency assert ing a

penalty against pet i t ioner as fol lows:
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PERIOD AMOUNT

r /L /77  -  9130177
3 /L l7e  -  L2 /3L /79

Total

$3 ,  160 .  39
503 .35

ffi

I t  was further indicated that the penalty was trased upon pet i t ionerfs responsi-

bi l i ty for unpald withholding taxes due from Elonlc,  Inc.,  d/b/a Fr idays &

Saturdays Lounge (t tEronlct t) .

2.  Eronj.c was, unt i l  i t  ceased operat ion,,  a restaurant and nightclub

located ln Cheektorilaga, New York. Petltioner vras an officer of Eronic and

owned f i f ty percent of i ts outst ,anding stock unt i l  February 10, L978, at which

time peti-tioner termlnated his association wlth Eroni.c. Based on such termina-

tlon, the Audit Divlsion has withdrawn its assertion of a penalty against

pet i t ioner for the period March 1, 1979 through December 31, 1979 (See Findlng

of Fact " l t t ) .  For the remalning period at issue (January 1, 1977 through

September 30, L977),  pet i t loner admits and does not contest his personal

responslbllity for collecting, accounting for ::rnd paying over rrithholding tax

due on behalf  of  Eronic.  According to pet i- t ioner,  the taxes due for the perlod

at issue l l tere not pald due to Eronicts f inancir :r l  condit ion at the t lme.

Peti-tloner assert,s, however, that prlor to leaving Eronic he made provisions

for paynent of the withholding tax due for thls period, but that the paynent

when made was applied to a later perlod.

3. Prior to leaving Eronic in February, .L978, petitioner and one Ernest

Paolini obtained (and were llsted as co-guaranEors on) a loan to Eronic in the

amount of $44r 100.00 from the Sural l  Business Administrat lon (r 'S.B.A.r ' ) ,  the

proceeds of which rdere to be used to dlscharge Eronicts outstanding 1iabi1l t les.

In conjunction with this 1oan, petltioner entered into a buy-out agreement with

Eronic whereby he was to receive (when Eronic received the proceeds of the
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S.B.A.  loan)  $31000.00  in  re tu rn  fo r  h is  s tock  in  Eron ic r  p lus  $501000.00

(payable at $250.00 per week over 200 weeks) i rrL return for his reslgnatLon from

and convenant not t.o compete with Eronic. The terms of this agfeement speeifled

that upon receipt of  the proceeds of the S.B.A" 1oan, Eronic was to pay off  the

following liabilitles :

"(A) New York State Unenployment Insurance
(B) Federal Withholding Tax
(C) New York St.at.e Wlthholdlng Tax
(D) Social  Securl ty Tax
(E) New York State Sales Tax".

4. Payments were to be calculated and made by Eronicts accountant' one

Joseph Fornasiero. Pet i t ioner test i f ied that he checked with Mr. Fornasiero

and was advised that the monies were paid aceording to the above sequence.

5. Petitioner asserts that monies rrere pilid for New York state Itithholding

taxes but were appl led to the period January 1'  1978 through Decenber 31 ,  L978

rather than to the (earlier) period at issue herein. An Audit Dlvision comPuter

printout. reflect,s payment of an assessment for wlthholding tax in the amount of

$3,207.80 due for the period January 1, 1978 through December 31, L978' but no

payment(s) on the tax due for the period at issue.

6. No evidence rdas submitted by petitlon()r to show that; (a) any payments

have been made on the deficiency outstanding f,ilr the perlod at issue' or (b)

the monies paid and applled to the deficlency :Eor 1978 (or any other Paynents

nade) had been earmarked in any way (e.g. by n,otatlon on the paynent check or

by some agreement) for the period at issue. Pretitloner adnits that he was

ahrare of his personal obligatlon to pay the ta;res at issue, based on his

willful- failure to have remltted the same when due. However, petitioner

malntains that his subsequent good faith arranigements to make paynent of such
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taxes should serve to relieve him of responsibi.Iity, notwithstanding the

failure of other persons to follow through and rnake the payments.

CONCLUSIONS OF Llt'W

A. That pet i t toner has adnit ted his responsibi l i ty for the (wi l l fu l ly)

unpald withholding taxes owed by Eronic for ther perlod at issue. Notwithstandlng

his later ef forts to arrange for the discharge of such unpaid taxes'  v ia

payment out of  the S.B.A. loan proceeds, there has been no Payment made covering

the perj-od at issue. The apparent failure of t;he persons upon whom petiti.oner

rel ied to effect payment of the unpaid taxes for the period at issue does not

absolve pet i t ioner of hls responsibi l i ty for strch taxes. There is no evldence

that petitioner or anyone else took any steps fio make a payment specifically

earmarked for the period at issue. Accordingly,  pet i t ioner remains l lable for

the amount due.

B. That the pet i t ion of Nicholas J.

DATED: Albany, New York

DLC 31 1984

Paol:ilni is hereby denied.

STATE TAX COMMISSION

z-T@6'AA^*
PRESIDENT


