
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petition
o f

Estate of Everett  Orsini
Orlena B. Orsini ,  Executr ix

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for the Year
197 4 .

AFFIDAVIT OF MAIIING

State of New York ]
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that. he is over 18 years of age, and that on the
1st day of June, 1984, he served the within notice of Decision by cert i f ied
mail upon Estate of Everett Orsini, 0rlena B. 0rsini, Executrix, the petit ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper  addressed as fo l lows:

Estate of Everett. Orsini
0rlena B. Orsini, Executrix
157 Penn lane
Rochester, NY L4625

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petit ioner
herein and that the address seL forth on said wrapper is the last known address
of  the pet i t ioner .

Sworn to before me this
1s t  day  o f  June,  1984.

s te r  oa tt o a
w sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Estate of Everett  Orsini
Or lena B.  0 rs in i ,  Execut r i x

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax law for Lhe Year
r97 4.

AFFIDAVIT OF MAIIING

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that.  he is over.L8 years of age, and that on the
1st day of June, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Richard E. Regan, the representat ivr, :  of  the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof .Ln a securely sealed postpaid
I l t rapper addressed as fol lows:

R ichard  E.  Regan
504 Powers  B ldg .
Rochester ,  NY 14614

and by deposit ing same enclosed in a poslpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
1s t  day  o f  June,  7984.

is te r  oa t
aw sec t ion



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 1, L984

Estate of Everett Orsini
Orlena B. Orsini, Executrix
157 Penn Lane
Rochester, NY 14625

Dear Mrs.  0rs in i :

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be insti tuted only under
Article 78 of the Civil Practice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albauy County, within 4 months fron the
date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and ,Finance
Law Bureau - Litigation Unit
Building /19, State Canpus
A1bany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COHMISSION

Petitioner t s Representative
Richard E. Regan
504 Powers Bldg.
Rochester, NY 14614
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
:

ESTATE OF EVERETT ORSINI,  DECISION
ORLENA B. ORSINI, EXECUTRIX :

for Redeterminat ion of a Def ic iency or for :
Refund of Personal Income Tax under AtticLe 22
of the Tax Law for the Year 1974. :

Pet i t ioner,  Estate of Everett  Orsini ,  Orlena B. Orsini ,  Executr ix,  I57

Penn Lane, Rochester,  New York L4625, f i led a pet. i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax Law

for the year 1974 (Fi le No. 22497).

A formal hearing was conmenced before Jul ius E. Braun, Hearing Off icer,  at

the off ices of the State Tax Conmission, One Marlne Mldland PLaza, Rochester,

New York, on AprLL 27, 1983 at 2245 P.V. Pet i t ioner appeared pro se. The

Audit  Divis ion appeared by John P. Dugan, Esq. (Thomas Sacca, Esq.r of  counsel) .

The fonnal hearing was continued to conclusion before Frank W. Barrie, Hearing

Of f i cer ,  a t  the  same loca t ion  on  September  12 ,  1983 a t  2245 P.Y l .  Pe t i t loner

appeared by Richard E. Regan, Esq. and the Audit  Divis ion appeared by John P.

Dugan, Esq. (Thonas Sacca, Esq.,  of  counsel)  at  the cont inued hearing. A11

briefs were to be submitted by November 4, 1983.

ISSUES

I. Whether the Audit  Divis ion properly determined that the partnership of

Orsini & Earl had additional income during the period at issue and whether

one-half  of  such addit ional income was properly attr ibutable to pet i t loner for

purposes of determining i t ,s personal income tax l iabi l i ty.
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I I .  Whether the Audit  Divis ion sustai-ned i ts burden of proof in assert ing

an lncreased def ic iency at the hearing.

FINDINGS OF FACT

l .  0n Apr i l  12,  L978,  the Audi t  Div is ion issued a Not ice of  DefLciency

against  pet i t ioner ,  Estate of  Everet t  Ors in i ,  Or lena B.  Ors in i ,  Executr ix '

a l l eg ing  add i t i ona l  pe rsona l  i ncome tax  due  fo "c  1974  o f  $5 ,274 .20  p lus  i n te res t .

Attached thereto qras a Statement of Audit Changes explaining that the deficiency

was based upon addi t ional  income of .  $47,028.00 as per  an audi t  o f  the par tnership

o f  Ors in i  &  Ea r l  ( he re ina f te r ,  " t he  pa r tne rsh ip " ) .

2.  The par tnership conducted a construct ion business and dur ing the year

at  issue i ts  maJor pro ject  r r ras the complet ion of  a contract  to  construct  l lubb

House restaurants.  Gerald t r I .  Ear l  and Everet t  Ors in i  were equal  par tners '  both

wi- th a one-hal f  in terest  in  the prof i t  and loss of  the par tnership.

3.  The par tnership repor ted i ts  income on the completed contract  basis ,

i .e . ,  when a contraet  was completed,  the par tnership repor ted i ts  income and

expenses re lat ing to the par t icu l -ar  contract .

4. The partnership maintained no books and records and did not have a

partnership checking account. Rather, all partnership i-ncome was apparently

deposi ted i -n Gerald W. Ear l ts  personal  checklng account  which was a lso used to

wr i te  checks on behal f  o f  the par tnership.

5.  The audi tor  reconstructed the par tnershl -prs income by us ing the net

worth method.  He computed the par tnershipfs assets and l iab i l i t ies for  the

beginning of. L973 and L974 to determine the net worth of the partnership at the

beginnlng of  each such year .  He then compared these f igures to the end of  the

year net  worch fot  1973 and 1974 to arr ive at  an increase or  decrease in net

worth. By such method, the Audit Di-vision determined that the partnershlp had
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a decrease in net worth during 1973 of $381034.00 and an increase in net worth

during 1974 of $94,056.00 and treated these amounts as loss and income for the

partnershiprs 1973 and I974 tax years, respect ively.  The Audit  Divis ion

al located one-half  of  the reconstructed partnership lncome of $94,056.00 for

L974 to  Evere t t  Ors in i . l

6.  At the hearing herein, the Audit  Divis ion al leged that the partnership

had add i t iona l  income o f  $121,523.00  ra ther  than $94,056.00  fo r  the  1974 tax

year '  and that one-half  of  the revi-sed addit ional income, or $60,761.50, is

al locable to pet i t ioner.

7. The auditor test i f ied that at  a pre-hearing conference involving the

partnershiprs l iabi l i ty for unj .ncorporated business tax, ' r the partnership

furnished addit ional infornat ion, and based on that,  we had to revise our net

worth statement previously shown". According to the auditorrs test lmony, the

addit ional information prompted the Audit  DivLsion to shi f t  income fron 1973 to

L974 so that partnership returns for 1973 were accepted as f i led and in 1974

Par tnersh ip  income was increased f rom $94,056.00  to  $121,523.00 .  Consequent ly ,

the Audit  Divis lon asserted at the hearing herein an increased def ic iency

aga ins t  pe t i t ioner  o f  $7 ,334.15  p lus  in te res t  ins tead o f  $5r274.20  p lus  ln te res t

as noted in Finding of Fact t t l " ,  
-W..

8. I lowever,  the auditorfs test imony that the increased def ic iency resulted

from the shi f t ing of income fron 1973 to I974 is inconsistent wlth the underly ing

workpapers. Rather,  according to the workpapers the increased def ic iency was

based on an al leged increase in assets in the year at issue and not the shi f t ing

o f  income f rom 1973 to  L974.

1 
Everett  Orsini  died on December 13,

es ta t .e ,  w l th  h is  w i fe ,  Or lena B.  Ors in i ,
1973.  The pet i t ioner  here in ls  h is
as  execu t r i x  o f  t he  es ta te .
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9.  Dur ing 1974,  pet i t ioner  d id not  receive any money f rom the par tnership.

f0.  Pet i t ioner  of fered no ev idence chal le :nging the net  worth audi t .

Or lena Ors in i  test i f ied,  t ' I  have noth ing to go on,  because I  knew noth ing of

h i s  (Eve re t t  O rs in i r s )  bus iness . "

CONCLUSIONS OF LAW

A. That in t ,he Matter of Orsini  & Earl ,  State Tax Conmission, May 6,

1983, rse found that the partnership of Orsini  & Earl  had unreported partnership

income o f  $121 1523.00  fo r  L974.  I lowever ,  pe t i t ioner  i s  no t  co l la te ra l l y

estopped frour rel i t igat ing herein such f inding (see Emrons v. Hirschberger,  69

N . Y .  S  . 2 d  4 0 r )  .

B. That the partnershipfs inadequate record keeping, as noted in Flnding

of Fact t '4t t ,  
9gg,r just i f ied the use of the net worth audit  method. Matter of

Orsini  & Earl ,  supra. Furthernore, pet l - t ioner has fai led to sustain i ts

burden of proof under Tax Law $689(e) to show any error in the net worth audlt

descr ibed in Finding of Fact t '5",  supra.

C.  That  " (a ) l though a  par tner rs  death  d isso lves  the  par tnersh ip '  i t

remains in existence and may be continued for a reasonable tLme by the surviving

partners for the purpose of winding up the business affalrs.r '  16 NY Jur 2d,

Business Relationship $L425 cited in Matter of Orqtnl-q_Eg4, supra. Therefore'

al though Everett  Orsini  died on December 13, 1973, the Audit  Divis ion properly

determined that the partnership remained in existence in L974 to wind up i ts

business affairs,  in part icular,  the cornplet ion of i ts contract to construct

the Hubb House restaurant,s.

D. That i f  a partnership has incone, i t  is i r relevant that one of the

partners is unaware of such income even when the partnership income has been

purposely concealed from him. The partner un€rware of the income is stil l
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taxab le  on  h l -s  d is t r ibu t ive  share .  Jack  Star r ,  17  T .C.M.  253 (1958) ,  a f f . td ,

267  F .2d  148  (7 th  C i r .  1959 ) .  The re fo re ,  i t  i s  i r r e l evan t  t ha t  pe t i t i one r t s

executr ix  fa i led to receive any money or  any other  asset  f rom the par tnership

during the year in issue and that she had no knowledge concerning the partner-

sh ip f s  I 974  i ncome.

E.  That  the Audi t  Div is ion has fa i led to susta in i ts  burden of  proof

under Tax Law $689(e)(3)  to  show that  pet i t ioner  is  l iab le for  the increased

def ic iency which i t  asser ted at  the hear ing hereln.  The basis  for  such increased

def ic iency is  unclear ,  especia l ly  in  l ight  of  the fact  that  the audi torrs

test imony appears to be inconsistent  wi th the workpapers,  as noted in  F inding

of  Fact  "8" ,  supra.  Therefore,  the Audi t  Div is ion may not  impose an increased

def ic iency upon pet i t ioner .

F.  That  the pet i t ion of  the Estate of  Everet t  Ors in i ,  Or lena B.  Ors in i ,

Executr ix  is  denied and the Not ice of  Def ic iency dated Apr i l  12 '  1978 is

sus ta ined .

DATED: Albany, New York STATE TAX COMMISSION

JUN o 1 19Rd
PRESIDI]NT


