
STATB OF NEW YORK

STATE TAX COMMISSION

In the MaLter of the Pet i t ion
o f

Seymour l .  Nathan (Deceased) and
Henriette B. Nathan

for Redeterminat. ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Years 1975 and 1976, Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Years 1975 and 1976, and New York City Personal
fncome Tax under Art ic le 30 of the Tax Law for the
Y e a r  1 9 7 6 .

State of New York

County of Albany

David Parchuck, being duly sworn,
of the State Tax Commission, that he is
10th day of August,  1984, he served the
mai l  upon Se1rmour L. Nathan (Deceased)
in the within proceeding, by enclosing
pos tpa id  e r rapper  addressed as  fo l lows:

Seymour l .  Nathan (Deceased)
and Henriet te B. Nathan
165 East  32nd St .
New York, NY 10016

deposes and says that he is an employee
over 18 years of age, and that on the
wi th in  no t ice  o f  Dec is ion  by  cer t i f ied

and Henriet te B. Nathan, the pet i t ioners
a true copy thereof in a securely sealed

addressee is the pet i t ioner
wrapper is the last known address

AFFIDAVIT OF MAITING

i

]

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said
herein and that the address set forth on said
o f  the  pe t i t ioner .

Sworn to before me this
10 th  day  o f  August ,  7984.

Authorized t .o a
pursuant to Tax

s ter  oa ths
sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Seymour l .  Nathan (Deceased) and
l lenr iet te B. Nathan

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the lax
Law for the Years 1975 and 1976, Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Years 1975 and 1976, and New York City Personal
Income Tax under Art ic le 30 of the Tax law for the
Year  1976.

AFFIDAVIT OF MAIIING

State of New York ]
ss .

County of Albany i

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
10th day of August. ,  7984, he served the within not ice of Decision by cert i f ied
mai l  upon Sidney W. Leibowitz,  the representat ive of the pet i t ioners in the
within proceedinS, bV enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Sidney W. leibowitz
Sperduto, Spector & Company
10 Columbus Circle
New York, NY 10019

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
o f  the  pe t i t ioner
Iast known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal
State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
10 th  day  o f  August ,  7984.

Ldw sec t ion  774pursuant to Tax



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 10, 1984

Seymour l .  Nathan, Deceased
and Henriet te B. Nathan
165 East  32nd St .
New York, NY 10016

Dear  Mrs .  Nathan:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive leveI.
Pursuant  to  sec t ion(s )  690,  722 & 1312 o f  the  Tax  Law,  a  p roceed ing  in  cour t  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
traw Bureau - Litigation Unit
Building /f9, State Campus
Albany, New York 72227
Phone / l  (518) 4s7-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Sidney W. Leibowitz
Sperduto, Spector & Company
10 Columbus Circle
New York ,  NY 10019
Taxing Bureau's Representat ive



STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SEYMOUR L. NATHAN (DECEASED) AND
HENRIETTE B. NATHAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Incone Tax under ArtIcLe 22
of the Tax Law for the Years 1975 and 1976,
Unincorporated Business Tax under Art ic le 23 of.
the Tax Law for the Years 1975 and 1976, and
New York City Personal Income Tax under Article
30 of the Tax Law for the Year 1976.

DECISION

Peti t ioners, Seynour L. Nathan (deceased) and Henriet te B. Nathan, 165

East 32nd Street,  New York, New York 10016, f i led a pet i t ion for redeterminat lon

of a def lc iency or for refund of personal income tax under Art ic l-e 22 of the

Tax Law for the years 1975 and L976, unincorporated buslness tax under Art ic le

23 of the Tax Law for the years 1975 and L976 and New York City personal Lncome

tax under Art ic le 30 of the Tax Law for the year L976 (FLIe Nos. 29925, 29926

and 29927).

A formal hearing was conmenced before Doris E. Stelnhardt,  Hearing Off icer,

at the off ices of the State Tax CourmLssion, Two World Trade Center,  New York,

New York ,  on  May 18 ,  1982 a t  11 :10  A.M. ,  con t inued on  December  15 ,  L982 a t

1 : I5  P .M.  and conc luded on  December  9 ,  1983 a t  1 :00  P.M. ,  w l - th  a l l  b r ie fs

submitted by l {areh 22, 1984. Pet i t ioners appeared at the hearing on May 18,

1982 by Sperduto Spector & Company (Sidney W. Leibowitz,  C.P.A.) and at the

hearings on December 15, 1982 and December 9, 1983 by Al l -en Michelson, Esq.

The Audit  Divis ion appeared at the hearings on May 18, 1982 and December 15,
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1982 by Paul B. Coburn, Esq. and at the hearing on December 9, 1983 by John P.

Dugan,  Esq.  (Anne W.  Murphy ,  Esq. ,  o f  counse l ) .

ISSUE

Whether,  in the year 1975, pet i t ioners real ized income of $43'225.00 which

they fai led to report  for personal lncome tax and unincorporated business tax

Purposes .

FINDINGS OF FACT

1.(a) For the year 1975, pet i t ioners, Seymour L. Nathan (now deceased)

and llenriette B. Nathan, filed a New York State Combined Income Tax Return'

stat ing that l ' I rs.  Nathanrs occupat ion was inter ior designer and advising that

Mr. Nathan was ret i red. In addit ion, Mrs. Nathan f l led a 1975 unincorporated

business tax return for her sole proprietorship.

(b) For the year 1976, pet i t ioners f i led a New York State Income Tax

Resident Return (with New York City Personal Income Tax and Nonresident Earnings

Tax) on a comblned basis,  s imi lar ly stat ing that Mrs. Nathan r i las an inter ior

designer and Mr. Nathan, ret i red. Mrs. Nathan also f i led an unincorporated

business tax return.

2 . (a )  On Apr l l  11 ,  1980,  the  Aud i t  D iv is ion  issued to  Mr .  Nathan a  Not ice

of Def ic i€DClr assert ing personal income tax under Art ic le 22 of the Tax Law

for the year 1975 ln the amount of $188.30, plus penalty and interest.

(b) 0n Aprl l  11, 1980, the Audit  Divis ion issued to Mrs. Nathan a

Notice of Def lc iency, assert ing personal income tax under Art ic le 22 and

unincorporated business tax under Art ic le 23 fot  L975 Ln the respect ive amounts

o f  $ 1 9 , 0 1 0 . 3 2  a n d ,  $ 6 , 7 4 6 . 8 0 ,  p l u s  p e n a l t y  a n d  i n t e r e s t .

(c) On Apri l  11, 1980, the Audit  Divis ion issued to Mr. Nathan a Not ice

of Def ic iency, assert ing New York State personal income tax under Art icLe 22'
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New York City personal-  income tax under Art ic le 30 and unincorporated business

tax under Art ic le 23 for the year L976 in the respect ive amounts of $9,486.60,

$ 2 , 7 2 8 . 2 5  a n d  $ 2 , 4 7 2 . 7 4 ,  p l u s  p e n a l t y  a n d  i n t e r e s t .

(d) These asserted def lc iencies resulted from innumerable adjustments

(approximately 150 to 200) to pet i t ionersr returns, fal l lng within three

general  categorles: ( i )  disal lowed medical expense and interest expense

deduct ions; (1i)  disal lowed business expenses; and ( i i i )  the f lnding of addi '

t ional,  unreported income for personal l -ncome tax and unincorporated business

tax purposes. The Audit  Divis ion rel ied upon Ehe extended six-year period of

l imitat ions on assessment,  on the ground that pet i t ioners improperly omit ted

frour adjusted gross income amounts in excess of.  25 percent thereof,  and improperly

omit ted from unincorporated business gross incone amounts in excess of 25

percent  thereo f .

3. During the period intervening between the second and thlrd hearing

dates, the Audit  Divis ionrs representat ives and pet i t ionerst representat ives

engaged in extensive discussions. They were able to reach agreement on most of

the adjustments, with the fol lowing except ions:

t97 5

t97 6

TYPE OF
ADJUSTMENT

unreported sales
unexplained business deposits
unsubstant iated interest

expense deduct ion

unreported sales
unexplained deposlts
unexplained deposits
unsubstant iated Medicare

reimbursement
unreported interest,  Nebraska

Public Power bond
fees from PRI
adjustment to medical  expenses

deduct ion
unsubstant iated contr ibut ions

MOUNT OF
ADJUSTMENT

$41 ,279 .00
1 ,946 .  00

450 .  00

$  1 ,716 .36
I  ,  200 .  00
L ,087 .32

94 .88

145 .00
I  ,  000.  oo

4L0,49
976 .00



-4-

by the par t ies I agreements, are shownThe  asse r ted  de f i c i enc ies ,

below.

197 5

Personal income tax
Minimum income tax

Surcharge
Total  personal
Unincorporated
Tax due
Tax previously
Additional- tax

as rev ised

I976 (Seymour Nathan)

Tax
Surcharge

Tax previously stated
Additional tax due

income tax
business tax

s ta ted
due

Seymour Nathan

$329 .60
25 .40

sB36
8 . 8 8

$36-3.8

$363 .88
343 .24

F70;64

NYS Personal
Incone Tax

$30s .  90
7  .6s

ffi
55 .3  t

w4

l lenriette Nathan

$ 5 , 3 9 7  . 2 0

$ 5 , 3 9 7  . 2 0
r34.93

smTs
1 , 8 8 1  . 0 0

$ 7 , 4 1 3 . 1 3
L 2 3 . 9 4w

NYC Personal
Income Tax

$130 .60

$  130 .  60
24 .85

srotE
At the hearingr the Audit  Divis ionrs representat ive conceded the

fol lowing: pet i t ioners substant iated the interest expense deduct ion claiured in

1975 in  the  amount  o f  $450.00 ;  and pe t i t ioners  es tab l i shed tha t  $5 ,500.00  o f

the  to ta l  o f  $411279.00 ,  t rea ted  by  the  Aud i t  D iv is ion  as  unrepor ted  sa les  in

I975, consisted of rental  i -ncome which had been reported. Pet i t ionerst represen-

tat ive conceded to the personal income tax def ic iencies asserted for 1976 (but

without penalt ies),  solely to avoid the necessity of l i t igat ing the underly ing

adjustments.

4 .  Mrs .  Nathan a l leges  tha t ,  o f  the  to ta l  amount  o f  $411279.00  t rea ted  by

the  Aud i t  D iv is ion  as  unrepor ted  sa les  in  1975,  the  sum o f  $25r I49 .02  represented

an interbank transfer.  In support  of  her posi t ion, she offered ln evidence

photocopies of two documents: a credit  advice of Flrst  Nat ional City Bank (now

Cit ibank),  ref lect ing a phone credit  made on February 21, 1975 in the amount of
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$251149.02 frorn the Bank of New York; and the checking account summary for the

period February 4, 1975 through March 3, 1975 issued to her by First  Nat ional

City Bank, indlcat ing a deposit  in the amount of $25 ,L49.02 credited on

February 21, L975. l , I rs.  Nathan was unable to produce any further Clt ibank

docunentat ion regarding thls deposit  as the bank does not retain such records

for extended periods, but she did recol lect that the deposit  rras a transfer

from another account.

5 .  (a )  t r ' l i th  regard  to  the  remain lng  $10,630.73  o f  the  $41 ,279.00  in

al legedly unreported sales for I975r this amount was deposited to Mrs. Nathanrs

checking account at First Natlonal Clty Bank on March 27, 1975 and was comprised

o f  f i v e  i t e m s :  $ 3 4 . 0 0 ,  $ 1 0 , 2 7 5 . 1 8 ,  $ 3 4 . 0 0 ,  $ 1 0 0 . 0 0  a n d  $ 1 8 7 . 5 5 .  R e f e r r i n g  t o

her own handwri t ten records made at the t ime of the transact ion, Mrs. Nathan

recal led that the two $34.00 amounts consisted of t thouse al lowance'r  given to

her by Mr. Nathan, the $100.00 amount was provided by her husband to be used

for payment of rent,  the $187.55 amount r i las payment rendered by a cl ient for

her servlces as an inter ior designer,  and the $10r275.L8 amount was a matured

asset ( in the nature of a bond or cert i f icate of deposlt)  with accrued interest.

(b) Mrs. Nathants present accountants, Sperduto Spector & Companyr

requested and obtained from the account ing f i rur which prepared pet i t ionersl

1975 returns, Louis Sternbach & Conpany (t tSternbachtr) ,  photoeopies of pet i t ionersr

1975 returns with attachments ( including Forms 1099) and the notes of the

Sternbach tax partner (now deceased) who reviewed the returns and workpapers

for purposes of qual i ty control .  These notes contain the comment '  rrsale of

N . Y .  B a n k  S a v i n g s :  p c h s d . 9 / 7 4  s o l . d  3 / 2 4 / 7 5 .  I n c l u d e  t h e  $ 2 7 5 . 1 8  a s  i n t e r e s t

income.t t  From an examinat lon of these documents, Sperduto Spector & Conpany

conc luded tha t  the  $ I0 ,275.18  i ten  depos i ted  to  Mrs .  Nathanrs  account  on
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l" Iarch 27, 1975 consisted of the cert i f icate of deposit  with accrued interest '

and that such interest had been reported on pet i t ionersr returns.

6. (a) Turnlng to the f inal  adjustment at issue, al legedly unexplained

bus iness  depos l ts  o f  $ I ,946.00 ,  l " I rs .  Nathan main ta ins  tha t  $1 '083.60  o f  sa id

amount represented a transfer from Mr. Nathanrs checking account at Chase

Manhattan (account number 020-1-044831) to his checking account at Manufacturers

Hanover Trust Company (aecount number 5-43724). In support of this position,

she proferred photocopies of three documents: the checking account sunmary

(account number 020-I-044831) for the period January 13 through Februarl  11,

1976 issued by Chase Manhattan to Mr. Nathan, showing a balance on Februar!  6,

1976 of $1,083.60; the checking account sumnary (account number 5-43724) for

the period February 6 through March 5, 1976 issued by Manufacturers Hanover to

Mr .  Nathan,  ind ica t ing  a  depos i t  on  February  11 ,  1976 o f .  $1 ,083.60 ;  and the

last page of Mr. Nathanrs check register for the Chase Manhattan account '

ref lect ing the last check drawn on such accounE to t 'Man. Han." in the amount of

$ 1 , 0 8 3 . 6 0 .

(b) Pet i t ioners offered no proof as to the source of the remaining

$ 8 6 1 . 9 5 .

CONCLUSIONS OF LAW

A. That pet i t ioners have carr ied thelr  burden to establ ish that,  of  the

total  amount of $41 ,279.00 consl-dered by the Audlt  Divis ion as unreported sales

for  L975,  $35,424.20  represented  two in te rbank  t rans fers  (F ind ings  o f  Fac t ' r4 r '

and "5" ) .  The i r  p roo f  regard ing  $1 ,083.60  o f  the  to ta l  amount  o f  $1 '946.00 '

considered by the Audit  Divis ion as unexplained business deposits in 1975, is

not accepted, however, inasmuch as it tends to show an interbank transfer in

I976, rather than 1975. Taking account of the demonstrated interbank transfers

and the Audit  Divis ionrs concessi-on respect ing pet i t ionersr rental  income
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(Finding of Fact "3"),  the amount of addit lonal income reaLized but not reported

b y  p e t i t i o n e r s  i n  1 9 7 5  w a s  $ 2 , 3 0 0 . 8 0 .

B. That the period of l in i tat ions for assessment of personal income tax

is si-x years from the date the return is f i led i f  "an indlvidual omits from his

New York adjusted gross income.. .an amount properly includible therein which ls

in excess of twenty-f ive per cent of the amount of New York adjusted gross

lncome. . . " .  Tax  Law sec t ion  683(d) (1 ) .  The per iod  o f  l in i ta t ions  fo r  assessment

of unincorporated business tax is simi l-ar ly six years i f  an amount ls omit ted

from unincorporated business gross income which is in excess of 25 percent of

such gross  i -ncome (sec t ions  683[d ] [1 ] ,  722) ;  g ross  income is  de termlned w i thout

diur inut ion by the cost of  sales or services (Matter of  Thomas Splnosa et al .  '

S t a t e  T a x  C o m m . ,  J a n u a r y  6 ,  1 9 8 4 ;  I n t e r n a l  R e v e n u e  C o d e  s e c t l o n  6 5 0 1 [ e ] [ 1 ] t A l t i l ) .

Conparison of the amount omit ted from pet i t ionersr adjusted gross income

($2,300.80)  to  pe t i t loners r  repor ted  ad jus ted  gross  income ($13,542.OO)  and o f

the amount omit ted from unincorporated business gross income ($2r300.80) to

reported business gross income ($15r686.00) reveals that the extended six-year

period of l in i tat ions is inappl icable. Consequent ly,  the not ices of def ic iency

fot 1975 hrere not issued in a timely manner.

C. That the pet i t ion of Seymour L. Nathan (deceased) and Henriet te B.

Nathan is granted to the extent lndl-cated in Concluslons of Law t tAtt  and t tBtt ,

and the not ices of def ic lency for the year 1975 issued on Aprl l  11, 1980 and

revised by the agreements of the part ies are cancel led.

DATED: Albany, New York STATE TAX COMMISSION

AUG 10 1994


