
State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th day of January, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Clarence & Al ice Napier,  the pet i t ioners in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid r i rrapper addressed
as fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

C larence & A l ice  Nap ier

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 5  &  1 9 7 6 .

Clarence & Al ice Napier
262 ButLonwood Ave.
Peekski l l ,  NY 70566

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
20th day of January, 1984.

AFFIDAVIT OT'MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

ized to adminis ter  oaths
to Tax sec t i on



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 20, 7984

Clarence & A l ice  Nap ier
262 BuLtonwood Ave.
Peeksk i l l ,  NY 10566

D e a r  M r .  &  M r s .  N a p i e r :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your r ight of  review aE the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York L2227
Phone i l  (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

cc :  Tax ing  Bureau 's  Representa t ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

of

CLARENCE NAPIER and ALICE NAPIER

for Redetermtnation of a Deflciency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Years 1-975 and 1976.

DECISION

Petitioners, Clarence Napier and Allce Napier, 262 Buttonwood Avenue,

Peekski l l ,  New York 10566, f i l -ed a pet i t lon for redeterminat ion of a def ic iency

or for refund of personal income tax under Artlcle 22 of the Tax Law for the

years 1975 and 1976 (Fi le No. 29604).

A sural l  c laims hearlng was held before Carl  P. Wright,  Hearlng Off icer,  at

the offices of the State Tax Commisslon, Two WorLd Trade Center, New York, New

York, on October 28, 1981 at 10:45 A.M. Pet i t ioners appeared pro se..  The

Audit  Divis lon appeared by Ralph J. Vecchio, Esq. (Anna D. Colel l -o,  Esq.,  of

counsel) .

ISSUES

I. Wtrether the resident tax credi-t is l-imited to New York tax payable'

exelusive of the 2\ perceit surcharge.

I I .  lJhether disal- lowance of the resident tax credit  against the tax

surcharge ls i l legal.

FINDINGS 03 FACT

1. Pet i t loners, Cl-arence Napier and Al ice Napier,  f i led joint  New York

State income tax resldent returns for 1975 and L976. 0n said returns, the

pet i t ioners took a credit  for income tax paid to the State of New Jersey.

Thelr computation of the credit took into account the tax surcharge.
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2. The Audit Division lssued two notlces and demand for payment of income

tax due. Each not ice recomputed the pet i t ionersr taxes and excluded credit

against the tax surcharge. The not ice lssued on Apri l  20'  1978 for 1975

denanded payment of additionaL personal lncome tax of $18.58. The other notice

issued on September 7, L977 for L976 denanded pa)rment of addltional personal

income tax  o f  S21.39 .

3. Petitioners contended that the surcharge paid to New York and New Jersey

is a duplicate tax and represents dtscrimlnation against residents living in

New York and working ln New Jersey. Petitloners further contended that the law

is il legal in that lt discrininates agalnst one segment of people who live in

New York and work in New Jersey.

CONCLUSIONS OF LAW

A. That the legality of the laws of the State of New York is presumed at

the administrative level of the New York State Tax Conmission. There is no

jur isdict ion at the administrat ive level to declare such laws i11-egaL. Therefore,

it must be presumed that the Tax Law is legal to the extent that it relates to

the lmposition of lncone tax liability on the petitioners.

B. That seet ion 620 of the Tax Law provldes that ' r [a]  resldent shal l  be

allowed a credlt against the tax otherwise due under thls article for any

income tax imposed for the taxable year by another state of the United States'

a pol i t ical  subdivis ion of such state or by the Distr ict  of  Colunbia, upon

lncome both derived therefrom and subJect to tax under this articLe.tt

C. That secr ion 601-B(a) of the Tax Law provides that " [1]n addit lon to

the taxes inposed by sections six hundred one and six hundred one-A, there ls

hereby imposed on the lncome of every individual, estate and trust for the

taxable years ending after December thirty-first, nineteen hundred seventy-six'
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a tax at the rate of two and one-hal-f per centum of the taxes imposed under

sections six hundred one and slx hundred one-A, before the deductlon of any

credits against tax al lowable under this art ic le for such year.  The credits

against tax otherwise allowable under sectlon six hundred six, aix hundred

II4y., six hundred twenty-one and sLx hundred forty shall not be allowed as a

credi. t  against the tax inposed by this sect ion." (Enphasls Suppl ied)

D. That in accordance with Concl-usion of Law ttCtt, 
.9g4., the petitlon of

Clarence Napier and Alice Napier is denled and the notice and demands dated

Apri l  20, 1978 and September 7, L977 fox the years L975 and 1976 are sustained,

together with such additional penal-ties and interest as may be lawfully due and

owing.

DATED: Albany, New York

JAI\I 2 O 1984
STATE TAX COMMISSION

PRESIDENT


