
STATE OF NEW YORK

STATE TAX COIIMISSION

In the Matter of the Pet i t ion
o f

Howard Mosbacher AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Incorne &
UBT under Art ic le 22 &,23 of the Tax Law for rhe
Y e a r s  1 9 7 8  &  1 9 7 9 .

Stat.e of New York ]
S S ,  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
20Lh day of January, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Howard Mosbacher,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid rdrapper addressed
as fo l lows:

Howard Mosbacher
P.0 .  Box  3  -  Penat  S ta t ion
Bayshore ,  NY IL706

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
20 th  day  o f  January ,  1984.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

horized to administer oaths
s e c t i o n  1 7



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Howard Mosbacher

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income &
UBT under Art ic le 22 & 23 of the Tax law for lhe
Y e a r s  1 9 7 8  &  7 9 7 9 .

MFIDAVIT OF MAITING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says thaL he is an employee
of the Stat.e Tax Commission, that he is over L8 years of age, and that on the
20th day of January, 1984, he served the withr-n not ice of Decision by cert i f ied
mai l  upon Steward l .  Yanover,  the representatrve of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Steward L. Yanover
18 East Sunrise Hwy.
Freepor t ,  NY 11520

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
Iast known address

same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
the exclusive care and custc,dy of the United States Postal
S ta te  o f  New York .

further says that the said addressee is the representative
herein and that the address seL forth on said wrapper is the

of the representative of the pet. i t ioner.

Sworn to before me this
20th day of January, 1984.

Authorized to administer oaths
pursuant



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YOR(  12227

January 20, I9B4

Howard Mosbacher
P.0.  Box 3 -  Penat  Stat ion
Bayshore,  NY 11706

Dear  Mr .  Mosbacher :

Please take not ice of the Decision of the StaLe Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  690 & 722 o f  the  Tax  law,  a  p roceed ing  in  cour t  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law anrl  Rules, and must be comnenced in
the Supreme Court of the State of New York, A.l-bany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and I ' inance
Law Bureau - l i t igation Unit
Building il9, State Campus
A1bany, New York 72227
Phone # (Ste) 457-2070

\,'ery t.ruly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representa t ive
Steward L. Yanover
18 East Sunrise Hwy.
Freepor t ,  NY 11520
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

I1OWARD UOSBACHER

for Redeterminat loo of a Def ic iency or for
Refund of Personal Income Tax and Unincorporated
Business Tax under Articles 22 and. 23 of the Tax
Law for the Years 1978 and 1979.

DECISION

Petl t ioner,  I loward Mosbacher,  P.O. Box 3 -  Penat Stat ion, Bayshore, New

York 11706, f l led a pet l t lon for redeterninat ion of a def lc lency or for refund

of personal income tax and unlncorporated business tax under Articl-es 22 attd 23

of  the  Tax  Law fo r  rhe  years  1978 and 1979 (F i le  No.  35939) .

A fornal- hearing was held before Doris Stelnhardt, I{earlng Offlcer, at the

offices of the St,ate Tax Commission, Two World Trade Center, New York' New

York ,  on  August  11 ,  1983 a t  1 :25  P.M.  Pet i t ioner  appeared by  Steward  L .

Yanover,  P.A. The Audit  Divls lon appeared by John P. Dugan, Esq. (Wil l iam Fox,

E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether, for personal lncome tax and unincorporated business tax

purposes, the Audit  Divls ion properly disal lowed a portLon of the auto depreci-

ation and expenses claimed by petitioner.

II. l ' lhether, for personal lncome tax and unlncorporated buslness tax

purposes, the Audlt  Divis ion properly treated as addit ional,  unreported lncome

$10,000.00 in the rrcash on hand" account of the business as of January 1, L978'

and a credit  balance of $18,I92.05 in the'raccounLs recelvable" account of the

business as of June 30, 1978.
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FINDINGS OF FACT

1. For the years 1978 and 1979, pet i t ioner,  I loward Mosbacher '  t imely

filed personal lncone tax and unincorporated business tax returns.

2. On November 6, 1981, fol- lowlng a f ie l-d audit ,  the Audlt  Divis lon

issued to pet i t ioner a Not ice of Def ic lency, assert ing addit ional personal

lncome tax and unlncorporated busi-ness tax under Arttcles 22 and, 23 of the Tax

Law, p1-us interest and penalty,  for the years at issue, scheduled as fol lows:

r978

$3 ,351 .58
I  ,  480 .  07

r979

$340.  14
r80 .  32

Additlonal personal income tax
Additlonal unincorporated business tax

Total  taxes
Sect ion 685(b) penalty
Interest

$ 6 , 7 7 0 . 2 5

3. Pet i t loner is the sole proprietor of Duck Pond Inn, a restaurant

situated at 24O llest Maln St,reet, Bayshore, New York. The restaurant is open

for luncheon and dinner six days per week.

4. Petitioner maintained one checking ac(:ount, for personal and buslness

use, Ln the name ttDuck Pond Inntt.

5.  Pet i t ioner used his auto, registered in his name, in connect ion with

hls business and also for personal purposes. He conmuted ln the auto from his

home to the restaurant, a round trip of approxlmately one nile. Each business

day, he travel led via the auto to the bank to deposit  the previous dayrs

recelpts and to grocers and beverage distr ibutors to purchase suppl ies (e.g. '

bread or ice) as needed; once a week he drove to farm stands on eastern Long

Island to purchase fresh produce. (The bulk of foods and beverages sold were

del ivered by truck to Duck Pond Inn.)  Pet i t ioner did not use the car during

business days for other than business reasons, except,  as stated, for conrmutlng.

$5 ,  352 .  1  1
267 .59
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On his days off ,  pet i t ioner took day tr ips ln rhe car;  dur ing his vacat lons'  he

vlslted relatives tn Switzerland and Germany.

6. Pet i t j -oner paid al l  auto expenses by check. At year 's end, hls

accountant cumulated the expenses by reference to the bank statements and

cancelLed checks; he then subtracted $520.00 ($10.00 per week) to take cognizance

of pet i t ionerrs personal use of the car.  0n federal  Schedul-e C, Prof i t  or

(Loss) from Business or Profession, at tached to and submltted with pet i tLonerrs

unincorporated buslness tax returns, he deducted car and truck expenses for

L978 and, 1979 In the respect ive amounts of $615.00 and $1,656.00, and depreciat ion

on the auto for 1978 and 1979 in the respect ive amounts of $1 r I25.00 and

$ 2 , 0 7 8 . 7 5 .

7. Because pet i t ioner fai led upon request to produce logs or any other

documentatlon reflecting auto business mileage and personal mileage, the

auditor disallowed 50 percent of the auto expenses incurred and depreclatlon

claimed.

r978 I979

$2, r7  6
1 ,  656
I  ,088

$ s68

$  562  $ t , 040

8. (a) As part  of  his business recordkeeping system, pett t ioner maLntalned

a t'cash on handrr account. Petitloner computed the datly balance therein as

follows: food and beverage sales (bottr cash and charge sales) plus sales tax

col lected, less: cash expenses, gratul tLes transferred to employees'  Pa)rments

received fron credit  card companies, and deposits made to pet i t ionerrs account.

(b) In preparing the yearts end worksheet for 1977, pet l t ionerrs

accountant determl-ned that the cash on hand balance was unrealistically high.

Total auto expenses incurred
Expenses clalmed
Expenses all-owed
Dif  ference (expenses disal lowed)

Depreciat ion dlsal lowed

$1 ,  135
615
s68

frT
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He estimated that sales made by charge cards but not yet paid by the respective

charge account companies total led $10r000.00. He accordingly reduced the

balance in the cash on hand account to that amount, treated the remainder in

the account of approximately $13,000.00 as addit ional income, and opened the

cash on hand account for 1978 at $10,000.00. (Adjustments were made over the

subsequent three years to ul t inately correct thls account.)

(c) During the course of the field audit, the examiner pointed to the

1978 opening balance in the cash on hand account as an lncorrect accounting

entry.  He considered the accountantts expLanaEion therefor to be unsat isfactor lr

and treated the $10,000.00 as addit lonal,  unreported income for the year 1978.

9. (a) Also as part  of  his recordkeeping system for the restaurant '

pet l t ioner maintained an rraccounts recelvablett  account.  (Pet i t loner ut i l - izes

the accrual method of account ing.)  At yearts end, the accountant reconct led

this account with pet l t lonerts " true" receivables by reference to the remit tance

statements submitted by petitioner to the various credit card companles.

(b) Pet l t lonerts wlfe kept the restaurant daybook, wherel-n she entered

(among other thtngs) charge sales; these figures were subsequently used to

develop the accounts receivable. In early 1978, when she fel l -  ser lously 111

and was no longer able to fulfil l this responsibillty, petit,ioner and other

restaurant employees made the entries in the daybook.

(c) By June 30, 1978, the accounts receivable account ref lected a

cred l t  ba lance o f  $18r192.05 .  Pet i t loner 's  accountan t  ceased use o f  th is

account on July I  because the balance was a meaningless f igure. At yearts end,

he debited accounts receivable of $18r192.05 and credited that amount to the

cash on hand account. Further, he determined petitionerrs true receivables



-5-

r^rere $4,583.65 and ref lected this sum in accounts receivable as of December 31,

1 9 7 8 .

(d) The examiner dl f fered with pet i t ionerrs treatment of the accounts

receivable credit and was of the opinion that the correcting entry should have

been made to sales, rather than cash on hand. t le therefore treat,ed the $18'I92.O5

as addit ional,  unreported income for 1978.

10. Pet i t ionerts gross receipts as reported on federal  Schedule C for the

years 1978 through 1982 are set forth below.

YEAR GROSS RECEIPTS

L978
1979
1980
1981
L982

$252 ,379
264 ,668
27  2 ,24 t
299 ,  080
287 ,977

Pet i t ioner  a l leges  tha t  lnc reas lng  the  gross  rece f -p ts  fo r  1978 by  $28,192.00

$280,571.00 (as the Audit  Divis ion proposes) leads to an unreal ist lc result ,

vlew of the groritth of the business as shown above.

11. (a) The fol lowl-ng f lgures were taken from pet i t ionerts records for

1 9 7 8 :

to

1n

Total  sales, cash and charge account

Total  deposits
Sal-es tax col lected
Dlf ference

$248,196

$260,73r
L2,7 60

$247 ,971

Peti t ioner a1-1-eges that taking into considerat ion true receivabl-es of $4,583.65

(December 31, 1978),  the above f igures support  the amount of gross receLpts as

reported and thus, the additions to income were uili larranted.

(b) ttowever, employlng petltionerts method of calculating the cash on

hand account (see Finding of Fact "8(a)")  with 1978 reported gross receipts of

$252,379,  sa les  tax  co l lec ted  o f  $L2,76O and depos i ts  made o f  $260,73 f  i t  can
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onl,y be concluded that cash expenses, gratuities transferred to employees and

payments received from credit card companles totalled somewhat l-ess than $4r408

(all-owing for 'rtruet' cash on hand to make change).

Gross receipts reported
Sales tax col lected
Deposits made
Balance

$252,379
L2,760

(260 ,731 )
ffi

CONCLUSIONS OF LAW

A. That in view of pet i t ionerrs total  fai lure to document the business

use of his auto, by logging rni leage or otherwiser the Audit  Divls ionts dlsal low-

ance of 50 percent of auto expenses incurred and 50 percent of depreciatlon

claimed is sustained. See general ly Internal Revenue Code sect ion 274(d).

B. That per ir ioner has fai led ro esrabl ish rhat the $10,000.00 balance

which existed in the restaurantrs cash on hand account on January 1, 1978

(brought forward from December 31, 1977) was other than additLonal income of

the restaurant;  in point of  fact,  pet l t loner treated $13,000.00 of the total  of

$23,000.00 in said account on December 31, L977 as income. However,  i f  th is

sum of $10,000.00 was income, as ne bel ieve i t  was, i t  was earned pr lor to 1978

and was properly subject to tax in such year. The portion of the deficiency

asserted for 1978 and founded on this amount is accordingly cancelled.

C. That per i t loner has fal l -ed ro esrabl ish that the $18,192.05 credit

balance whlch exlsted ln the restaurantrs 1978 accounts receivable account l tas

other than addltional lncome. It is irnpossibl-e to know whether this anount

represents payments remitted by credit card companies, and if so, whether such

paynents were properly ref lected elsewhere ln pet i t lonerrs books. Furthermore'

the computat lon ser forth tn Finding of Fact "11(b)" indlcates an unreasonably

low figure for cash expenses, gratuities, pa)ments by credit card companles and

tt true" cash on hand as of December 31, 1978.



D. That the pet i t lon of

in Conclusion of Lanr t'B"; the

is to be nodif ied accordingly;

al l  other respects sustal .ned.

DATED: Albany, New York

JAN 2 0 1984
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Iloward Mosbacher is granted

Notice of Def ic lency issued

and except as so modif ied'

to the extent

on Novembet 6,

the def ic iency

indLcated

1 9 8  1

is in

STATE TAX COMMISSION

COMMISSTONER

PRESIDENT

SSIONER


