
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Kurt & Helen l.  Molter
AFFIDAVIT OI'MAIIING

for Redeterminat ion of a Def ic iency or for Refund
of New York City Nonresident Earnings Tax under
Chapter 46, I i t le U of the Administrat ive Code of
the City of New York and Art ic le 22 of the Tax Law
for  the  Year  1978.

State of New York ]
S S .  :

CounLy of A1bany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of October,  7984, he served the within not ice of Decision by cert i f ied
mai l  upon Kurt  & He1en l .  Molter,  the pet i t ioners in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Kurt  & Helen L.  Mol ter
1839 Emma St.
l{antagh, NY 71793

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent furLher says that the said addressee is the pet i t ioner
herein and that the address set forth on said rdrapper is the last known address
of  the  pe t i t ioner .

Sworn Lo before me this
5th lay of October,  1984. ,?;((2 zsth)Jay of Octobe

/ ' / . .  r  / ' - )L&Z/aa 4u
uthorized to adminl e r  o a

pursuant to Tax law sect ion



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o t

Kurt & Helen L. Molter

for Redetermination of a Deficiency or for Refund
of New York City Nonresident Earnings Tax under
Chapter 46, Tit le U of the Administrative Code of
the City of New York and Art icle 22 of the Tax Law
for  the Year  1978.

AI'FIDAVIT OF MAITING

State

County

of New York ]
ss .  :

of Albany }

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of 0ctober,  7984, he served the within not ice of Decision by cert i f ied
mai l  upon Ernesto Y .  Ltzzatto,  the representat ive of the pet i t ioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Ernesto Y. LuzzaLLo
Kir l in,  Campbel l  & Keat ing
120 Broadway
New York ,  NY 10271

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said a,ldressee is the representative
of the petit ioner herein and that the address set forth on said vrrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
5 th  day  o f  October ,  1984

uthorized to a is te i  oa
pursuant to Tax aw sec t ion



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

0ctober  5,  1984

Kurt & Helen L. Mo1ter
1839 Emma St .
Wantagh, NY I'1.793

Dear  Mr .  &  Mrs .  Mo l t .e r :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your right of review at the administ.rative Ievel.
Pursuant  to  sec t ion(s )  690 & 1312 o f  the  Tax  Law and Chapter  46 ,  T i t le  U o f
the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building i l9, State Campus
Albany, New York 12227
Phone i i  (518) 457-2070

Very truly yours,

ST,\TE TAX COMMISSION

cc :  Pet i t ioner '  s  Representa t ive
Ernesto V. LuzzatLo
Kir l in,  Campbel l  & Keat ing
120 Broadway
New York ,  NY 10271
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petition

o f

KURT MOLTER AND HELEN L. MOLTER

for Redeterminat ion of a Def ic iency or for
Refund of New York City Nonresident Earnings Tax
under Chapter 46'  Ti t le U of the Administrat ive
Code of the City of New York and Art ic le 22 of
the Tax Law for the Year 1978.

DECISION

from his New York

New York City nonresident

Pet i t ioners, Kurt  Molter and Helen L. Molter,  1839 Enrma Street,  Wantagh,

New York LL7g3, f i led a pet i t ion for redeterminat ion of a def l-c iency or for

refund of New York City nonresldent earnings tax under Chapter 46, Title U of

the Adninistrative Code of the City of New York and Article 22 of the Tax Law

for  the  year  L978 (F i le  No.  38478) .

A smal l  c laims hearing was held before A11en Caplowaith, Hearing Off icer '

at  the off ices of the State Tax Commission, Two World Trade Center,  New York'

New York, on February 10, 1984 at 9:15 A.M. Pet i t ioners apPeared by Ernesto V.

LuzzaEto, Esq. The Audit Division appeared by John P. Dugan, Esq. (Angelo

Scope l l i to ,  Esq. ,  o f  counse l - ) .

ISSUE

Whether the income

City enployer,  Anerlcan

earnings tax.

der ived by pet i t ioner  Kur t  Mol ter

Bureau of  Shipping,  is  subject  to

FINDINGS OF FACT

1. Kurt  Molter (hereinafter pet i t ioner) and his wife,  Helen L. lu lol ter,

tinely filed a joint New York State Income Tar Resident Return for the year

1978 whereon pet i t ioner reported hrages of $39 ,829.24 derLved from his New York
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City enployer, American Bureau of Shipping ("Ameri-cantt). According to a Wage

and Tax Statement attached thereto, pet i t ioner was paid New York City wages of

$39,829 ,24 from whlch New York Ci- ty taxes of $L47.12 were Lt i thheld. Such

t'wagestt were also reported as ttPersonal Service Incomett on the maxlmum tax

schedule f i led in conjunct ion with said return.

2. Kurt  Molter and Helen L. Molter al-so f i led a 1978 Nonresi-dent Earnings

Tax Return for the City of New York, whereon they reported both the gross wages

and the tax l iabi l l ty as zero. On Page 2 of said return pet i t ioner wrote t tNo

work  per fo rned in  N.Y.C. ' r .

3.  On March 8, 1982, the Audit  Divis ion issued a Statement of Audit

Changes to Kurt Molter and Helen L. Molter whereon New York City nonresident

earnings tax was computed on pet l t ionerts income of $39 1829.24 on the basis

that r'(a) nonresident of New York City who earns wages in the City of New York

is required to pay New York City Nonresldent Earnings Tax". Accordinglyr a

Notice of Def ic iency was issued against Kurt  Molter and Helen L. Molter on

Apri l  7,  1982 assert ing New York City nonresldent earnings tax of $179.23'  plus

i n t e r e s t  o f  $ 5 1 . 2 5 ,  f o r  a  t o t a l  d u e  o f  $ 2 3 0 . 4 8 .

4. On March 21, 1977 petLtioner entered lnto an agreement with Anerican

wherein American accepted pet i t ionerrs request for ear ly ret i rement as Vice

Pres ident ,  e f fec t i ve  Apr i l  1 ,  1977.

5. In view of pet i t ionerts thir ty-seven years of servlce with Anerican'

said agreement provided, in pert inent Part '  that:

(a) Petitioner l,tas granted a two-year leave of absence with
salary at the rate of $32,679.24 pex year,  payable unt l l  March 31'
L979. In addit ion thereto, Anerican htas to make the necessary
contr ibut ions so that pet i t ioner would receive al l  benef i ts,
including ret i rement,  hospital izat ion, l i fe insurance and al l
s imi lar benef i ts which \ i lere provided to i ts of f icers.
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(b) Petitioner was granted a severance allowance egulvalent to

four nonthsr salary to be paid on his off ic iaL ret i rement date,

Apr i l  1 ,  1979.

(c) rrDuring the period of this arrangementrr  pet i t ioner was to

render advisory or consultlve services to American as it nlght
request, limited to the rendering of advice or counsel not more than

twice per month. Pet i t lonerrs fai lure to render such requested
servlces by reason of his being on vacat ion'  or by reason of i l lness

or other incapacityr would not affect his r ight to receive sald

Payments.

(d) During the period of the receipt of  compensat ion at the

ra te  o f  $32,679.24  pe t  year  (Apr i l  l ,  1977 to  March  31 ,  L979) ,
pet i t ioner could not,  without the wri t ten consent of Americanr
i 'accept employment with any person, f i rn,  corporat ion or associat lon
performing or rendering classi f icat ion services slmi lar to the

classi f icat ion services then being performed or rendered by Americanrt .

(e) Should petitioner accept enployment in vlolation of the

provisions hereof and continue such employment for a period of 15-clays 
after American requested him, in wriEingr to cease such emplo)rment'

then no further payments of compensat ion at the rate of $32'679.24
per year would be due or payable to Pet l t ioner.

6. No services were rendered by pet i t loner to Anerican during 1978.

7. Pet i t ionerrs representat ive al leged that the compensat ion at issue was

payable pursuant to the aforestated agreement,  for pet i t ionerrs avai labi l i ty to

render consulting servlces and for his agreeilent not to comPete. Accordingly'

he contended that since no services were rendered, the income at lssue is not

subject to the New York City nonresldent earnings tax.

8. Pet i t ionerrs lncome of $39,829.24 derLved fron American during 1978

was in excess of that due him ($32r679.24) pursuant to the aforestated agreement.

No expl-anation was given as to the nature of the excess payment.

CONCLUSIONS OF LAW

A. Thar sect ion 1J46-2.0(a) (2) ot  the Adninistrat ive Code of the City of

New York provides that:

t'For each taxable year beginning on or after January first,
nineteen hundred seventy-one and ending on or before December thirty-first,
nineteen hundred eighty-four, a tax is hereby imposed on the wages
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earned, and the net earnings from self employment, wlthin the city'

of  every nonresident individual,  estate and trust which shal l  comprise:

( i )  A tax at the rate of forty-f ive hundredths of one Per cent

on al1 wages .  t t

B. That pursuanr to sect lon U46-1.0(e) of the Adninistrat ive Code of the

City of New York, the term wages ttmeans wages irs deflned in subsection (a) of

section thirty-four hundred one of the internal revenue code of nineteen

hundred f i f t y - four . .  . " .

C. That Internal Revenue Code sectLon 3401(a) def ines t twagest '  as al l -

remunerat ion (other than fees paid to a publ lc off ic ial)  for services performed

by an employee for his employer with certain exceptions' none of which are

appl icable herein.

D. That pet i t ionerts compensat ion during 1978 was pald under a t t leave of

absence with salaryrr. The prinary reason for such compensation was rtln view of

your [pet i t ioner 's]  thir ty-seven years service" \di th American and not for hls

agreement not to compete or his avail-ability to render consulting services.

Accordingly,  said compensat ion const i tuted rrages paid and ls attr ibutable to

pr ior services rendered in the City of New York and, as such, ls subject to New

York City nonresident earnings tax within the meaning and intent of sectlons

tJ46-I .0(e) and, tJ46-2.0(a) (2) ot  the Adninistrat ive Code of the Clty of New York.

E. That the petition of Kurt Molter and t{elen L. l"lol-ter is denied and the

Notice of Def lc iency dated Apri l  7,  1982 ls sustained together wlth such

additional interest as may be lawfully owing.

DATED: Albany, New York

ocT n 5 1994


