
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Anthony J. & Marylin

Pet i t ion

D. McNulty

that the said addressee is the petit ioner
forth on said wrapper is the last known address

AFFIDAVIT OF MAII.ING
for Redeterminat ion of a Def ic iency or for Refr ind
of Personal Income Tax under Art ic le 22 of the Tax
law and New York City Nonresident. Earnings Tax
under Chapter 46, Ti t le U of the Administrat ive
Code of the City of New York for the Year tg7g.

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of July,  1984, he served the within noEice of Decision by cert i f ied
mai l  upon Anthony J. & Maryl in D. McNulty,  the pet i t ioners in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Anthony J. & Marylin D. McNuIty
3 Landing Lane
Princeton Junct ion, NJ 08550

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United Stat.es Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
31s t  day  o f  Ju ly ,  1984.

thor ized to a
pursuant to Tax Law section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 31,  7984

Anthony J. & Marylin D. McNuIty
3 Landing Lane
Princeton Junction. NJ 08550

Dear  Mr .  &  Mrs .  McNul ty :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at Lhe administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chaptex 46, Ti t le U of
the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Conrnission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Urrit
Building i/9, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  fhe Pet i t ion

o f

ANTHONY J. McNULTY AND MARYLIN D. McNULTY

for  Redeterminat l -on of  a Def ic iency or  for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law and New York City Nonresident
Earnings Tax under Chapter  46,  T l t le  U of  the
Admlnistrative Code of the City of New York fo::
t he  Yea r  1979 .

DECISION

Peti t ioners, Anthony J. McNulty and Maryl j .n D. McNulty,  3 Landlng Lane,

Princeton Junct ion, New Jersey 08550, f l1ed a pet i t ion for redetermlnat ion of a

def ic iency or for refund of personal Lncome tax under Art ic le 22 of the Tax Law

and New York City nonresident earnings tax under Chapter 46, Ti t le U of the

Admlnistrat ive Code of the City of New York for the year 1979 (Fi le No. 35769).

On OcEober  20 ,1983,  pe t l t ioners  wa ived a  sna l1  cLa ims hear ing  be fore  the

State Tax Comnisslon and requested the Comrission to render i ts decisi .onr based

on the Department of Taxation and Finance fiLe as presently constituted and

pet i t ionersr br ief  submitted on March 21, 1984.

ISSUES

I .  Whether the Audit  Divis lon properly required pet i t ioners to lncl-ude in

the courputat lon of taxable income for thelr  nonresident per lod the ent ire

amount of Mr. McNuJ-tyfs distributive share of partnership income from McNulty &

McNulty.

I I .  l lhether the Audlt  Divl-s l-on properly requlred pet l t ioners to prorate

their  i temized deduct ion and personal exemptions to thelr  resident and nonresi-

dent  per iods .
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FINDINGS OF FACT

1.  The re levant  fac ts  a re  no t  ln  d ispu te .  On August  20 ,  L979,  pe t i t ioners ,

Anthony J. McNulty and Marylin D. McNulty, changed thelr resldence fron 3 Daytona

Beach Place, Coram, New York to 110 Sunnybrook Road, Cherry HiLl ,  New Jersey.

2. Mr. McNulty is a partner ln the law f i rm of McNulty & McNulty,  the

off ice of which is located at 370 Lexington Avenue, New York, New York. I l ls

distr ibut ive share of the partnership lncome const i tuted pet l t ioners I  pr inctpal

source of income in 1979.

3. For the year L979r pet i t ioners f i led two New York State joint  income

tax returns (with New York City nonresident earnings tax):  a resident return

for the period January through August; and a nonresident return, indicating

their  address as L97 Dorchester Drive, East lJ i rrdsor,  New Jersey, for the

remainder of the year.  Sal ient port ions of thelr  computat ions of taxable

income, for the resident and nonresident per lods, are shown below.

Tota l  N .Y.  income
N.Y.  i ten ized deduct ion
Exemptions
N.Y. taxable income

RESIDEI{T
PERIOD

$24 ,  500 .  50
(8 ,340 .  06 )
(  1 ,866  . 68 )

$ r4 ,293 .76

NONRESIDENT
PERIOD

(NYS A},IOUNTS)

$r2 ,250 .25
(4 ,170 .00)

(e33 .32)
$  7  ,L46 .93

Peti t ioners prorated their  income, i temized deduct ion and exemptions, tno-thlrds

to the resident per iod and one-third to the nonresident per iod.

4. On August 18, 1981, the Audit  Divis ion issued to pet i t ioners a Statement

of Audit  Changes, proposing addit lonal personal income tax under Art ic le 22 of

the Tax Law and additlonal nonresident earnings tax under Chapter 46, TLtLe U

of the Adninistrative Code of the City of New York in the respective amounts of

$2 ,435.79  and $58.59r  p lus  Ln teres t .  Th is  p roposed l iab i l i t y  resu l ted  f ro rn

including the ent lre amount of Mr, McNultyts distr ibutLve share of partnership
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income ($45,803.00) in the courputat ion of pet i t ionerst New York taxable income

for the nonresident periodr since the taxable year of the partnership ended on

D e c e n b e r  3 1 ,  L 9 7 9 .

Partnership income
Adjustment
N.Y. income
N.Y. i temized deduct ion
Balance
Exemptions
N.Y. taxable income

$45  , 803 .00
(59s .  oo)

$md-.od
( 4 ,  170 .00 )

$4  1  , 038 .  00
(233.00)

$40 ,  105 .00

On Septenber 10, 1981, the Audit  Dlvis ion issued to pet i t ioners a Not ice of

Deficiency, asserting addltlonal personal incorre tax and nonresident earnlngs

tax in the amounts as previously shown in the Statement of Audit Changes.

5. Pet i t ioners contest the effect ive disal lowance of their  i temized

deduct ion to the extent of $8r340.06 and of their  personal exemptions to the

ex ten t  o f  $1r866.68 ;  these par t ia l  d lsa l lowances  resu l t  f rom pet i t ioners l

having accrued no income during thelr resident period from which the deductlon

and exemptions could be subtracted.

6. Pet i t ioners f i led a State of New Jersey Gross Income Tax Resident

Return for the year 1979, computing and remit t l .ng tax of $196.07.

CONCLUSIONS OF LAI,J

A. That regulat lon sect ion 148.6 (20 NYCRR 148.6),  the val- idi ty of which

was considered and sustained in Matter of  Kr i tz ik v.  Gal lman (41 A.D.2d 994 [3d

Dept.  19731),  provides that when a partner changes his status from New York

resident to nonresident,  his distr ibut ive share of partnership gain or loss is

tncludible in the computation of his taxable income for that portlon of his

taxable year ln which the taxable year of the partnership ends. See also

Matter of Thomas F. Noone and Mary Jane Noone, State Tax Comm., July 3, 1981;

Internal Revenue Code sect ion 705. Therefore, the Audit  Dlvis ion properly
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required pet i t ioners t ,o include Mr. McNultyrs distr ibut ive share of lncome from

the New York partnershlp McNulty & McNulty in the cal-culation of their taxabl-e

income for the nonresident period (Septenber tlrrough December, 1979), inasmuch

as the partnershipfs taxable year terminated on December 31, L979.

B. That in accordance with Tax Law sect ion 654(b) and (e),  pet i t ioners

properly prorated their  i temized deduct lon and personal exeupt ions to their

resident and nonresident per iods. Wl-thout specif ic evidence establ ishing when

the personal expenses comprising the ltemized deduction were actually pal-d, it

is reasonable to assume such expenses were pal"d proportionally each month

throughout the year.  Pet i t ioners offered no proof to show that they pald more

than $4r170.00 in expenses subsequent to AugusE, 1979. We recognlze that this

prorat ion, taken together with lnclusion of Mr. McNultyfs ent i re distr ibut ive

share of partnershlp income in petl-tioners I ta;xable income for the nonresident

period, causes them to lose any tax benef i t  they rnight der lve fron $81340.06 of

l temlzed deduct ions and $1,866,68 of personal exemptions attr lbutable to the

resident per iod; there is no basis,  however,  in the facts presented or in the

law to conclude otherwise.

C. That the Administrat ive Code of the City of New York Chapter 46,

Tl t le U sect ion 1146-2.0(a) (1) imposes tax on the net earnlngs from self-employnent

rf,ithin the City of the nonresident indlvidual. The foregoing concluslons

sini lar ly apply to the calculat lon of pet i t ionerst nonresldent earnings tax.

D. That the pet i t ion of Anthony J. McNulcy and Maryl ln D. McNulty is hereby

denied, and the Not ice of Def ic iency issued on Septenber 10, 1981 is sustained.

DATED: Albany, New York

JUL 31 1984
STATE TAX COMMISSION


