
STATE OF NEW YORK

STATE TAX COMUISSION

In the

Gilbert  E

Matter of the Pet i t ion
o f

.  & Theresa M. McCormack
AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or Revisic,n
of a Determinat ion or Refund of Personal Incone
Tax under Art ic le 22 of the Tax law for the Ye,ar
1 9 7 6 .

State of New York ]

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, 1984, he served the within nct ice of Decision by cert i f ied
mai l  upon Gi lbert  E. & Theresa M. McCormack, the pet i t ioners in the within
proceeding, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Gi lber t  E.  & Theresa M.  McCormack
394  N .  L i t t l e  To r  Rd .
New City, NY 10956

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
25 th  day  o f  May,  1984.

Authorized to administer oaths
pursuant to Tax Law sect. ion 774

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is Lhe last known address



STATE OF  NEW YsRK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

lTay 25, 1984

Gi lber t  E.  & Theresa M.  McCormack
394 N.  L i t t le  Tor  Rd.
New City, NY 10956

Dear  Mr .  & Mrs.  McCormack:

PIease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be comnenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building i i9, State Campus
Albany, New York 72227
Phone /l (518 ) 457 -207 0

Very truly yours,

STATE TAX COMMISSION

cc :  Tax ing  Bureauts  Representa t ive



STATE OF NEW YORK
STATE TAX COMMISSION

:
In the Matter of the Pet i t lon

o f
:

GILBERT E. AI{D THERESA M. MCCORMACK DECISION
:

for Redeterninat ion of a Def ic iency or for
Refund of Personal Income Tax under Lrti.c]..e 22 :
of the Tax Law for the Year L976

Peti t ioners, Gl lbert  E. and Theresa M. McCormack, 394 North Li t t le Tor

Road, New City,  New York 10956, f i led a pet i t ion for redeterninat lon of a

deficlency or for refund of personal income tax under Article 22 of the Tax Law

for the year L976 (Fi le No. 37532).

A formal hearing was held before Frank W. Barr ie,  Hearing Off icer,  at  the

off lces of the State Tax Counlssion, Two World Trade Center,  New York'  New

York ,  onNIay  26 ,1983 a t  1 :45  P.M. ,  w i th  a l l  b r le fs  to  be  subn i t ted  by  Septenber  8 ,

1983. Pet i t ioners appeared pro se_. The Audit  Divls ion appeared by John P.

Dugan, Esq. (Alexander Welss, Esq.,  of  counsel-) .

ISSUE

Whether the Audit Divlsion properly deternined that petitloners pald only

$12,400.00  on  1976 es t lna ted  taxes .

FINDINGS OF FACT

1. On October 18, L979, the Audit  Dlvis lon issued a Not ice and Demand for

Payment of Income Tax Due agalnst petitioners, Gilbert and Theresa McCormack'

assessing 1976 personal income tax due of $10r000.00 plus interest because

'restimated tax payments and/or credlts do not agree with your estlmated tax

accountt t .
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2. Pet i t ioners made an overpayment of $7,606.00 on their  1980 New York

personal lncome tax return which they elected to have refunded. Ilowever, the

Processing Dlvlslon applled such overpayment against the 1976 personal income

tax plus int,erest claimed due.

3. Pet i t ioners t imel-y f iLed a Clalm for Credit  or Refund of Personal

Income Tax in the amount of $7r606.00 which petltloners claimed was inproperly

applied against the 1976 tax claimed due by the Audit Division as noted ln

F ind ing  o f  Fac t  r r l r r ,  supra .

4. On March 29, L982, the Audit  Dlvis ion dlsal lowed pet i t lonerts refund

claim.

5. Petltioners timel-y filed a L976 New York incone tax return on which

they clained "Stat,e Est imated Tax Paldi l  of  $22,400.00. They appl ied such

amount against tax reported due of $9,032.00 and $725.00 for pet i t loner Gl lbert

McCornack and Theresa McCormack, respecti-vely, and also clained an overpayment

I
of $12,735.00. '  They directed on the return that the overpa)ment be credited

on L977 est imated tax.

6. The Audit  Divis lon al leges that,  accordLng to i ts records'  pet l t ioners

pa ld  on ly  $12,400.00  on  1976 es t imated tax .  Abran J .  Cut t le r ,  D i rec to r  o f  the

Processing Divis ion, wrote to pet i t ioner Theresa McCormack ln his let ter dated

November 5, 1981, Exhibi t  | t l r r ,  herein, the fol lowing:

ttThe record of your 1976 estimated tax account is consistent
wlth a declarat ion of $12,400. Your overpayment fron 1975 of $5,926'
plus your second instal lment payment ot $274 total led $6,200 whlch
corresponds to fifty percent of the declared amount, which was
payable as of June 15. Your third and fourth instal lnents of $3,100
each are also consistent with the payments due to complete the
d e c l a r e d  t o t a l  o f  $ 1 2 , 4 0 0 . "

I th. lncome of petitloner Gilbert McCormack is derived from
law pract lce in Rockland County, New York. His wife,  pet i t loner
McCormack, is employed by the law practice as an office manager.

a substant ial
Theresa
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7. Pet i t , ionersr 1976 federal  income tax return was audited and, accordlng

to pet i t lonersr accountant,  Morr ls Danzger,  t tEvidence of.  I976 New York State

estimates in the amount of $22,400 was requested (by the Internal Revenue

Service) and substantiatedrr. Mr. Danzger explained that the Internal Revenue

Servi.ce rrcarefully exami.ned all iteurs of deductionstt. Mr. Danzget also testified

that since L972r petitioners have rrconsistentl;r nade substantial paynents at

the end of the yeart t .

8.  Pet iLioner Theresa McCormack test i f led that she presented al l  of  the

taxpayersr records concernlng the 1976 tax year to the federal audltor who

conducted the audit noted in Finding of Fact "7", -1g,1. When the federal

audit was completed, she was advised by the Internal Revenue Servlce audltor

that retention of the L976 tax records was no l.onger necessary. Mrs. McCornack

also testifled that she was unabl-e to produce a cancelled check showing payment

on 1976 est imated tax of $10,000.00 because she probably made such payment by a

bank check after cashing in a six month cert i f j .cate of deposit .  She did

business with several banks and t.estified that she was unable to obtain documen-

Eation fron any bank to substantiate such payment. However, no evldence was

introduced showlng a specif ic cert i f icate of deposit  account that was the

source for the $10,000.00 payment at issue.

9. I t  ls unclear fron the record herein whether pet i t ioners t  posl t lon ls

that the contested payment of $101000.00 on L976 est imated tax ! ' Ias made in

December, 1975 or December, L976. Pet i t toner Theresa M. McCornack was asked

the fol lowi.ng quest ion on direct examinat ion at the hearing herein: " In 19--

for the 1976 New York State income tax, did you make a payment on account of
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the est lmated tax in December of ei ther t75 or t76?".  She responded, rrTo the

best of my knowledge, yes.".  In their  br ief ,  pet i t ioners argue that the

contested $10,000.00 paynent was rnade ln December, L975.

10. The pet i t ioners further argue that laches bars the Audit  Dlvis lon fron

demanding additionaL L976 personal income tax because lt was not until October 18,

L979 that the Audit Divisi.on questioned the amount of. 1976 estinated taxes

which they reported on their tax return as having been actually paid. By then'

pet i tLoners cont,end i t  was too late for them to substant iate thelr  Payments on

est imated tax.

11. On or about December 31, 1982, pet i t ioners pald an addit ional $6,304.67

under protest towards the 1976 i-ncome tax plus interest claimed due by the

Audit  Divi .s ion which added to the overpayment of $7,606.00 on their  1980 tax

return (which was appl ied by the Processing Divis ion to the tax at issue as

noted in Finding of Fact "2", .9gg3) equals the tax and interest al leged to be

due herein. I t  was not unt i l  May 3, l9B3 that pet l t ioners were advlsed by

Alexander Weiss, the Audit Di.visionrs representative, that, there rras an outstanding

ba lance due o f  $ I , I77 .62 .  I t  appears  tha t  th is  a l leged ba lance ls ,  in  fac t '  fo r

ge3el l l  under Tax Law $685(a) (3).

CONCLUSIONS OF LAW

A. That pursuant to Tax Law S689(e),  the burden of proof is imposed upon

pet i t ioners to prove that they made the $10,000.00 paynent on 1976 est imated taxes

whlch is at issue.

B. That Tax Law $656(a) and 20 NYCRR 150, I  provide for a four lnstal lment

payment procedure for the payment of est lmated tax which adds to the pet l t ioners'

burden to shorr thar a flfth payment was made ln December, 1975 or December,

1976. This burden is further compounded because the estimated tax pa)rments
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recorded by the Processing Division apparently correspond wlth the total- amount

reported on pet i t ioners'  declarat ion whlch was f i led with thelr  f i rst  Palment

on est lmated taxes as noted in Findlng of Fact t t6t t ,  ggp4.

C. That the simplest way for pet i t ioners to sustain their  burden wouLd

have been to present a cancelled check or recelpt (if payment was made by a

bank check after 1- lquidat ing a cert i f lcate of deposLt account) showlng the

$10,000.00 payurent.  However,  pet i t ioners nere unable to produee such evldence.

PetLtioners sought instead to sustain their burden by the introduction

of the following evldence: (f) the testlmony of their accountant who explalned

that petltioners made substantlal paynents on New York estimated tax in December

of every year; (2) the testlmony of petlti.oner Theresa McCormack who slmilarly

test i f ied that pet i t ioners made substant ial  payments on est imated tax ln

December of every year; and (3) testlmonial evidence that the Internal Revenue

Servlce audited pet i t ioners I  1976 federal  income tax return and thelr  deduct ion

for payments of.New York income taxes (whlch would include pa)rments made ln

1976 on est imated tax) was al lowed.

Little weight can be given to the fact that the Internal Revenue

Service audited petitlonersr 1976 federal income tax return because petitionersf

baslc argument,  as set forth ln their  br ief  herein, ls that the $10'000.00

payment on L976 est imated tax in dispute was made ln Decenber,  L975. I f  so, a

deduction for such payment would have been properJ-y clai.med, under Internal

Revenue Code $164, on their L975 federal lncome tax return since the paynent

was made ln 1975 (albeit  towards a 1976 tax l labi l l ty) .  Therefore, the fact

that the Internal Revenue Service al-lowed petitioners' deductlon for New York

lncome tax paid in 1976 is i rrelevant.
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Furthermore, the apparent lnabl l l ty of  pet i t loners to clear ly specify

nhether the $101000.00 paynent at issue was made in December, L975 ox December,

1976, as noted ln Finding of Fact "9"r.93p.!1, thwarts the test imony of pet l -

ttonerst accountant and petitioner Theresa McCormack. Final-ly, the fact that

petiti.oners made a substantlal December payment on estimated tax for years

prlor and subsequent to 1976 i.s only ninlnally relevant ln establishing whether

a December palment was actually nade for the t.ax year at lssue.

D. That we note that the state cannot be estopped from col lect ing taxes

lawfully imposed and renainlng unpaid in the absence of statutory authorlty.

G.H.  Walker  &  Co.  v .  Scate  Tax  Commiss ionr  403 N.Y.S.2d  811.  Fur thernore ,  the

Notice and Demand noted in Flnding of Fact t t l " , .9gg, was issued on October 18,

1979 (approximately two and one-half years after the fil lng of the return)

which is within the three year period of lftnitation on assessment generally

prescr ibed by Tax Law $683(a).  In addlt ion, pet i t ioners were required under

Tax Law $658(a) and 20 NYCRR 152.8 to reEain records for at  least three years

after the f i l ing of their  L976 return. Therefore, we cannot faul t  the Audlt

Dlvisi.on because petltioners apparently relied on the advice of an Internal

Revenue Service auditor that it was no longer necessary for them to retain 1976

tax records.

E. That pet i t loners acted in good fai th in assert ing their  defense to the

tax clalmed due and their failure to pay such tax withln ten days of the date

of the Notice and Demand was the result of their honest, belief that they had

paid such tax (although they have not sustalned their burden of proving such

paynent).  Accordingly,  reasonable cause did exist  for such fai lure and the

Audit  Divis ion is directed to cancel the penalty asserted pursuant to sect ion

685(a) (3) of  the Tax Law.
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E. and Theresa lvl.

I tE r r ,  bu t ,  i n  a l l

McCormack is granted

other respects '  ts

toF. That the pet i t lon of Gi lbert

the extent noted in Conclusion of Law

denied.

DATED: Albany, New York

MAY 2 5 1984
STATE TAX COMMISSION

PRESIDF,NT


