
STATE Otr' NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Arnold S. Malamud

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
7 9 7 6 .

AFFIDAVIT OF MAIIING

State of New York ]

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21s t  day  o f  March ,  1984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Arnold S. Malamud, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Arnold S. Malamud
370 E.  76rh  Sr .
New York, NY 10021

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
2 1 s t  d a y  o f  M a r c h ,  1 9 8 4 .

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

t o a is ter oaths
pursuant to Tax w sec t ion  174



STATE 0F NEIrr YORK

STATE TAX COMM]SSION

In the Matter of the Pet i t ion
o f

Arnold S. Malamud

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
1 9 7 6 .

AT'FIDAVIT OF MAITING

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21s t  day  o f  March ,  7984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Hy Davidson, the representat ive of l -he pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof - i .n a securely sealed postpaid
I.rTrapper addressed as fol lows:

Hy Davidson
60  E .  42nd  S r . ,  Su i re  2406
New York, NY 10165

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that.  the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
21s t  day  o f  March ,  1984.

r ized to
pursuant to Tax



STATE OF NEW \ 'ORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 21 ,  19Bi :+

Arnold S. Malamud
370 E.  76rh  Sr .
New York, NY 10021

Dear  Mr .  Ma lamud:

Please take not ice of the Decision of the Stat.e Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review aL the administrat ive Ievel.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Comnission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albaur County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and I ' inance
Law Bureau - l i t igat ion Unit
Bui lding / i9,  State Campus
Albany, New York 72227
Phone / l  (518)  457-2A7A

\ /ery truly yours,

$TATE TAX COMMISSION

cc :  Pet i t ioner '  s  Representa t ive
Hy Davidson
6 0  E .  4 2 n d  S t . ,  S u i t e  2 4 0 6
New York, NY 10165
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t lon

ARNOLD S. MALAMUD

for Redet,ermination of a Deficlency or for
Refund of Personal Income Tax under ArtlcLe 22
of the Tax Law for the Year 1976.

DECISION

Peti t ioner,  Arnold S. Malamud, 370 East 76th Street,  New York, New York

10021, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1976 (f l le No.

31s93) .

A small claims hearing was held before Al-Ien Caplowaith, I{earing Offlcer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  June 21 ,  1983 a t  1 :15  P.M. ,  w i th  a l l  b r le fs  to  be  submi t ted  by

August 5, 1983. Pet i t , ioner appeared with Hy Davidson, Esq. The Audit  Divls ion

appeared by John P. Dugan, Esq. (Paul Lefebvre, 8"9.,  of  counsel-) .

ISSUES

I. Wrether petiti-oner, Arnold S. Malamud, ls subject to a penalty pursuant

to sect ion 685(g) of the Tax Law, as a person who wiJ- l ful- l -y faiLed to colJ-ect,

truthfully account for and pay over the New York State ril ithhol-dlng taxes due

f rom M.S.S.  Restaurant  Corp .

I I .  Whether the Not ice of Def lc iency was t imely issued agalnst pet i t ioner.

FINDINGS OF FACT

o f

o f

1 .  M . S . S .

New York  10011 ,

Restaurant Corp. (MSS) , 452 Avenue of

fai led to pay over the New York State

the Amerl-cas, New York,

personal income taxes
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r^rithheld from the wages of its employees for the period November 1, L976

through November 30, 1976.

2. On Januar!  28, 1980, the Audit  Divis ir :n issued a Statement of Def ic lency

ln conjunction with a Notlce of Deficiency aga:i-nst Arnold S. Malamud (hereLnafter

pet i t ioner) wherein a penalty was asserted pursuant to sect lon 685(g) of the

Tax Law for an amount equal to the New York St;rte withholding taxes due from

MSS for the aforestated perlod. Said penalty was asserted on the grounds that

pet l t ioner was a person requlred to col lect,  t ruthful l -y account for and pay

over the withholdlng taxes, and that he wl l l fu l ly fai led to do so.

3. On January 20, L977, MSS f i led an enployerfs return of withholding tax

for the month of November, 1976 whereon lt indlcated that the taxes lrithheld

were $923.08. Si-nce no renlt tance was nade with the return, a not lce and

demand was issued agai.nst, MSS for said amount on August 25, L977.

4. The def ic iency asserted herein against pet i t loner was $897.90. Such

reduced amount resulted from a subsequent payment of $25.18 made to the MSS

account .

5. The aforestated Not lce of Def lc iency was lni t ia l ly maLled to an

incorrect address. When such not ice was returned, i t  was remai led to pet i t ioner

at his proper address.

6. Petltioner clained that from L964 to L979 he was actlvely engaged ful-l-

t ime in conduct ing a buslness known as Kingsboro Bookstore, Inc. Such business

was owned and operated by petitioner and his I'partn€Erre one Mr. Joel Schwaxtz.

7. Pet i t ioner al leged that in or about L976, Joel Schwattz,  whom he

regarded not only as a business associate but as a trusted personal-  f r iend'

requested that he invest in MSS, a restaurant Mr. Schwartz rras involved wlth.
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Pet i t ioner claimed he invested $11r000.00 in MSS for approximately one sixteenth

in te res t .

8.  Pet i t ioner test i f ied that he never part ic ipated in the buslness of MSS

ln any manner. He clalmed that he only visited the premises of MSS occasionally

as a customer. His relat ionship wlth MSS, he claimed, was solely that of  an

investor.

9. Pet i t ioner held the t i t le of v ice president of MSS. I Ie clalmed he

accepted such t i t le at Mr. Schwartzts request.  Mr. Schwartz held the t i t le of

president.

10. Durlng the hearing held herein, the Audit Dlvlsion introduced a sales

tax Cert i f icat,e of Registrat ion for MSS. Such cert i f lcate nas signed by

pet i t ioner as vice presldent on September 10, I975. Pet l t ioner testLf led that

he had no recollection of signing such certlflcate and that hls slgnature may

have been forged.

11. Petitioner testified that he never received income in any form from

MSS. He offered to submit copies of hls 1975 through 1978 New York State tax

returns to evidence same. Although sufficient tlme rnras granted to make such

submission, he fal led to do so.

L2. Although petitioner had the authorlty to slgn checks, he clalmed that

such authority was granted to cover emergency situations only and that he never

aetual ly did sign MSS checks.

13. Pet l t ioner claimed that the Not ice of Def ieiency was unt inely issued

slnce "the tax was due in Novembet I976" and petitioner "recelved fl-rst notlce

in January 1980".

CONCLUSIONS OF LA,W

A.  That  sec t ion  683(b) (2 )  o f  the  Tax  Law prov ides  tha t :
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"For purposes of thls sect ion, i f  a return of r^t l thholding tax
for any period ending with or withln a calendar year is filed before
April fifteenth of the succeeding calendar year, such return shall be
deemed to be filed on April flfteenth of such succeedlng calendar
y e a r .  t t

B. That the Not lce of Def ic iency at lssue herein was t lmely issued

pursuant to sect ion 683(b) (2) of  the Tax Law.

C. That sect ion 685(g) of the Tax Law provldes that:

t tAny person required to col lectr  t ruthful ly account for,  and pay
over the tax imposed by this art ic le who wi l l - ful ly fai ls to col lect
such tax or truthful-Ly account for and pay over such tax or wi1lfu1ly
attempts in any manner to evade or defeat the tax or the paynent
thereof,  shal l ,  in addit ion to other penalt ies provided by law, be
liable to a penalty equal to the total amount of the tax evaded, or
not col lected, or not accounted for and pir id over. t t

D. That pet i t , ioner has fal led to sustain his burden of proof required

pursuant to sect ion 689(e) of the Tax Law t,o show that he was not a Person

required to col leet,  t ruthful ly account for and pay over the New York State

withholding taxes of MSS for the period at issue herein. Accordingly,  the

penalty asserted pursuant to sect ion 685(g) of the Tax Law is hereby sustained.

E. That the pet i t ion of Arnold S. Malanud is denied and the Not ice of

Deficiency dated January 28,

DATED: Albany, New York

MAR 2 r 1394

1980 is  sus ta ined.

STATE TAX COMMISSION

PRESIDENT


