
STATE OF MW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Wil l iam Maidman

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
f ,aw fo r  the  Year  1972.

AT'FIDAVIT OF MAIIING
fn the Matter

Richard

of  the  Pet i t ion

Maidman

for Redeterminat ion of a Def ic iency or for Re fund
of Personal Income Tax under Art ic le 22 of thr:  Tax
Law fo r  the  Year  1974.

State of New York

County of A1bany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that.  he is over 18 years of age, and that on the
6th day of January, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Richard H. Maidman, the pet i t ioner j ,n the within proceedinS, by
enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed
a s  f o l l o w s :

Richard H. Maidman
485 Mad ison Ave.
New York, NY IA022

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6th day of January, 1984.

Refund
the Tax

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

o f
H .

]

)
l

pursuant to w sect ion 17
Authorized to administer oaths



STATE OF MW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Williarn Mai-dman

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of thr:  Tax
Law for the Year 1972.

AT'FIDAVIT OF MAITING
In the Matter of the Pet i t ion

o f
Richard H. Maidman

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Art ic le 22 of the Tax
law for the Year 7974.

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of  the  St .a te  Tax  Commiss ion ,  tha t  he  is  over13 years  o f  age,  and tha t  on  the
6th day of January, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Wil l iarn Maidman, the pet i t ioner in Lhe within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid r l rrapper addressed
a s  f o l l o w s :

hl i l l iam Maidman
c/o  R ichard  H.  Ma idman,  Esq.
485 Mad ison Ave. ,  Room 902
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
6th day of January, 7984.

pursuant to Tax Law sect ion I74
Authorized to administer oaths



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 6, 7984

Richard H. Maidman
485 Madison Ave.
New York, NY 70022

Dear  Mr .  Ma idman:

Please take not ice of the Decision of the Stare Tax Commission enclosed
herewith.

You have now exhausted your right of review a1- the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission nay be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the St.ate of New York, Albanl4 County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and I ' inance
Law Bureau - l i t igation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

\; 'ery truly yours,

STATE TAX COMMISSION

cc :  Tax ing  Bureau 's  Representa t ive



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 6, I9i!34

i. i i l l iam Maidman
c/o  R ichard  H.  Ma idman,  Esq.
485 Mad ison Ave. ,  Room 902
New York, NY IA022

Dear  Mr .  Ma idman:

P lease take  no t ice  o f  the  Dec is ion  o f  the  StaLe Tax  Commiss ion  enc losed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at-  the administrat ive level.
Tax law, a l )roceeding in court  Lo review an
Commission may be inst i tuted only under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. .  Taxat ion and l i inance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone / l  (518) 457-207A

\ Iery truly yours,

$TATE TAX COMMISSION

cc :  Tax ing  Bureau 's  RepresenLat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Inlatter of the Petition

o f

WILLIA]'{ I{AIDMAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Year L972.

DECISION

In the Mat ter the Pet i t ion

RICHARD H. MAIDMAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under AxticLe 22
of the Tax Law for the Year L974.

Petitioner, trrli l l lan Maidrnan, c/o Richard H. Maidman, 485 Madlson Avenue,

New York, New York L0022, f i led a pet i t ion for redeterml-nat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year 1972 (Fi le No. 19326).

Pet l- t ioner,  Rlchard H. Maidman, 485 Madison Avenue, New York'  New York

L0022, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1974 (FiLe No.

24s44) .

A consol idated formal hearing was held before Doris E. Steinhardt,  Hearing

Off icer,  at  the off ices of the State Tax Commission, Two tr lor ld Trade Center,

New York, New York, on Novenber 19, 1982 at 11:00 A.M. Pet i t ioners appeared by

Richard  H.  Ma iduran,  Esq.  (E le izer  A .  Cohen,  Esq. ,  o f  counse l ) .  The Aud i t

D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  ( I rw ln  Levy ,  Esq. ,  o f  counse l ) .

o f

o f
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ISSUES

I. Whether petLt i .oners were persons required to col lect,  t ruthful ly

account for and pay over income taxes withheld, who wll-1fully failed to do so,

and are therefore l iable for the penalty lmposed under sect ion 685' subdivis ion

(g) of the Tax Law.

II .  l l t rether exclusive jur isdict ion over these matters l ies in the United

States Bankruptcy Court ,  and therefore any proceedlng to determine or col lect

the penalt les imposed against pet i t ioners is stayed or barred.

FINDINGS OF FACT

1. On March 28, 1977, the Audit  Divis ion issued to pet i t ioner l { i l l iam

l"Laidman a Statement of Def ic iency and a Not. ice of Def l-c ienclr  assert ing penalt ies

equal to the amount of New York State withhold:i-ng tax of. 429 East 82nd Street

Corp. (r f82nd St.  Corp. ' r)  which was due and unpi l id for the year L972 Ln the

amount of $770.69. Information gleaned by the Audit  Dlvis ion from the corpora-

t ion tax fLles indicated that Wil l ian Maidman was president of 82nd St.  Corp.

d u r i n g  1 9 7 2 .

2 .  On or  about  Jantary  23 ,  1973,82nd St .  Corp .  f i l ed  a  Reconc i l ia t lon  o f

Personal Income Tax Withheld (Form IT-2103) for I972, ref lect ing tax l^r i thheld

in  the  amount  o f  $8 ,948.05 ,  and remi t ted  therewi th  payment  o f  $8 ,L77.36 .

Subsequent ly,  on Septeurber 27, L974, the Audit  Divis ion lssued to the corporat ion

a NotLce and Demand for Unpaid Withholding Tax Due for the balance of $770.69'

plus penalty and interest.

3.  The corporat ion f i led a short  form franchise tax report  for

CT-4),  stat ing that i t  had been inact ive durl-ng the year and showing

of  "c fo  Wm.  Maidman & Co. ,  113 W.  42nd St . ,  New York ,  New York  10036 ' l

1972 (Forn

an address
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4. On July 31, 1978, the Audit  Divis lon issued to pet i t ioner Richard H.

Maidman a Statement of Def ic iency and a Not ice of Def lc l€nclr  assert ing penalt ies

equal to the amount of New York State rrrithholding tax of 82nd St. Corp. which

was due and unpaid for the year 1974 in the amount of $6,L2L.22. Information

gleaned by the Audit  Divis ion from the corporat ion tax f i les indicated that

Rlchard H. Maidman was president of 82nd St.  Corp. dur lng 1974.

5 .  On June 10 ,  L976,  the  Aud i t  D iv is lon  had issued to  82nd St .  Corp .  a

Notice and Demand for Unpaid Withholding Tax Due in the amount of $6,L21.22,

p1-us penalty and interest.

6.  In 1975, Wil l iaur Maidman inst i tuted a proceedlng in the United States

Distr ict  Court  for the Southern Distr ict  of  Flor ida under Chapter XI of  the

Bankruptcy Act,  in which proceeding the New York State Tax Corrmission f i led a

claim in the amount of $23,972.25. The debtor f i led object ions to that c laim,

among others, and on November 6, 1981, the Honorable Thomas C. Bri t ton, bankruptcy

judge, ordered the Courmisslonrs claim str icken. Wil l lam Maidman states in his

wri t ten argument submitted after the formal hearing, howeverr that the clalm

was based upon sales and use taxes al leged to be owed by 82nd St.  Corp. That

claim and the expungement of that claim are therefore lrrelevant to thls

proceeding.

0n January 7, 1982, the case rdas transferred to the United States

Distr ict  Court  for the Southern Distr lct  of  New York in order that i t  n ight be

administered in conjunetion wl-th other related bankruptcies. The order transfer-

r ing  the  case rec i ted :

t tThe debtorts plan has been conf irmed and funded. A11 fees, costs
and other expenses incurred in this Distr ict  have been paid. There
remains  $62,667.13  in  the  hands o f  the  D isburs ing  Agent .  The debtor
now seeks refund from those funds of $20,616.47 to Fashion Wear, Inc.
(a  re la ted  New York  debtor  in  possess ion)  and $42,050.66  to  R ichard
and David Maidrnan (this debtorts sons, who are also related New York
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debtors in possession).  This court  defers to the New York court  for
a rul ing on the motion for refunds.t t

7.  Pet i t ioner Richard H. Maidman, doing buslness as ( inter 
"1i .)  

429 E.

82nd Street Company, inst i tuted a proceeding in the United States Distr ict

Court  for the Southern Distr ict  of  New York under Chapter XII  of  the Bankruptcy

Act,  in which proceeding the New York State Tax Commission f i led a claim for

I,r' ithholdlng tax for the period December I through December 31, 1974 in the

amount  o f  $2 ,489.09 ,  p lus  in te res t  o f  $768.50 .  0n  January  14 ,  1982,  the

Honorable Joel Lewit tes, bankruptcy judge, conf lrmed the debtorrs plan and

ordered, among other things, that:

t ta.  The debtor is released from al l  dlschargeable debts;

t tb.  Any judgurent heretofore or hereafter obtained ln any court
other than this Court is null and void as a determinatlon of personal
l labi l i ty of  the debtor with respect to any of the fol lowing:

i .  debts dischargeable under Sect ion I7a of the Act;

i l .  unless heretofore or hereafter determined by Order of
this Court  to be nondischargeable, debts al leged to be excepted
from dlscharge under clauses (2) and (4) of Sect ion 17a of the
A c t ;

i i i .  unless heretofore or hereafter determined by Order of
this Court  to be nondischargeable, debts al leged to be excepted
from discharge under clause (8) of Sect ion L7a of the Act,
except those debts on which there rdas an action pending on
Apri l  3,  L978, the date when the f i rst  pet i t ion was f i led
initiatl-ng a case under the Act ln which a rl-ght to jury trlal
existed and a party had either made a timely demand therefor or
has submitted to this Court  a signed statement of intent ion to
make such a demand;

iv.  debts determined by
Sect l -on  17c(3)  o f  the  Ac t .

"c.  Any judgment heretofore
other than this Court is null and
1 iab i l l t y  o f  any  o f  the  debtor rs
thereon. r l

th is Court  to be discharged under

or hereafter obtained in any court
void as a determinat ion of the

property or as a l-ien or encumbrance
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Richard H. Maidman states in hls written argument submitted after the

formal  hear ing that  he had no contro l  over  the f lnancia l  aspects of  the corpor-

at ion,  nor  d id he exerc ise cont . ro l  over  the day- to-day af fa i rs  of  the corporat ion;

and fur ther ,  that  the tax at  issue herein must  fa l1 under sect ion 17a of  the

Bankruptcy Act .

CONCLUSIONS OF LAW

A. That petitioners have adduced no testimony or documentary evldence on

the f i rst  i -ssue presented. Consequent ly,  for L972, pet i t ioner Wil l - iam Maidman

must be considered a person required to col lect,  t ruthful ly account for and pay

over taxes wLthheld from wages of employees of 429 East 82nd Street Corp.,  and

who wi l l fu l ly fai led to do so, withln the meaning of subdivis ions (g) and (n)

of sect ion 685 of the Tax Law; and for L974, pet i t ioner Richard H. Maidman must

be considered a person requlred to col lect,  t ruthful ly account for and pay over

taxes withheld fron wages of the corporat ionrs employees, and who wi l l fu l ly

fa i led  to  do  so .

B. That  pet i t ioners '  l iab i l i ty  for  the r i l i thhold ing taxes at  issue was not

discharged in their  personal bankruptcy proceedlngs. United States v.  Sotelo,

4 3 6  U . S .  2 6 8 ; 1 1  U . S . C . S .  S 3 5 ( a ) ( 1 ) ( e ) .  T h e  A u d i t  D i v i s i o n  w a s  t h e r e f o r e  n o t

required to file claims for the full anount of the taxes in such proceedlngs '

as a condit ion to inposing upon and col lect ing frorn the responsible persons the

penalty provided by sectLon 685, subdivis ion (g) of the Tax Law. Matter of Stanley

Yel l in,  State Tax Comm., June 22, 1979, determinat ion conf irned, Matter of  Yel l - in

v .  N . Y . S .  T a x  C o r n m . ,  8 1  A . D . 2 d  1 9 6  ( 3 d  D e p t . ) .

C. That the pet i t ion of Wil l ian Maidman is hereby denled, and the Not ice

of Def ic iency issued on March 28, 1977 is sustained in fu1l .



Not ice

DATED:

JAii

The pet i t ion of Richard H.

of Def ic iency issued on July

Albany, New York

r s 'i$84

is  also hereby denied, and the

is sustained in ful l .

TAX COMMISSION
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Maidman

31 ,  L978

STATE


