
STATE OF NEW YORK

STATN TN( COMMISSION

In the Hatter of the Petition
o f

Elner C. & Joan G. Haddy

for Redetermination of a Deficiency or Revisirrn
of a Deternination or Refund of Personal Incorne
Tax under Article 22 of the Tax law for the Year
L974.

and by depositing 6aue enclosed
post office under the exclusive
Service within the State of New

That. deponent further says
herein and that the address set
of the petit ioner.

ATTIDAVIT OF I"IAIIING

in a postpaid properly addressed wrapper in a
care and custody of the United State$ PoEtaI
York.

that the said addressee is the petitioner
forth on said wrapper is the last knom address

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Corurission, that he is over 18 years of age, and that on the
9th day of July, 1,984, he served the within notice of Decision by certified
mail upon Elner C. & Joan G. Maddy, the petitioners in Lhe within proceeding,
by enclosing a true copy thereof ia a securely sealed postpaid wrapper
addressed as fol lows:

Elurer C. & Joan G. Maddy
c/o KirLin, Canpbell & Keating
120 Broadway
New York, lfY 10005

Sworn to before ne this
9th day of JuIy, 1984.



STATE OF NEW YORK

STATE TAX CO}'MISSION

In the Uatter of the Petition
of

Elner C. & Joan G. Maddy

for Redetermination of a Deficiency or Revision
of a Determinat.ion or Refuud of PerEonal Incorne
Tax under Article 22 of. the Tax law for the Year
L97 4.

AFFIDAVIT OT UAIIING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the $tate Tax Comnission, that be is over 18 years of age, and that, on the
9th day of July, 1984, he served the within notice of Decision by certified
urail upon Kathleen M. Daniels, the representative of tbe petitioners in the
withio proceeding, by enclosiug a true copy thereof in a securely sealed
postpaid h'rapper addressed as fol lor+s:

Kathleen M. Daniels
Kir1in, Campbell & Keating
1.20 Broadway
Ner+ York, tiIY 10005

and by depositi.og sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care aud custc,dy of the Uoited States Postal
Service within the State of New York.

That deponent further says that, the said addressee is the representative
of the petitioner herein and that the address set fortb on said r.rrapper is the
last knom address of the representative of the petitioner.

Sworn to before me this
9th day of July, 1984.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 9, 1984

Elner C. & Joan G. Maddy
c/o Kirlin, Canpbell & Keating
120 Broadway
New York, NY 10005

Ilear Mr. & Hrs. Maddy:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revier+ at the adrninistrative level.
Pursuant to section(s) 690 of the Tax Law, a procieding in court to review an
adverse decision by the State Tax Cormission may be instituted only under
Article 78 of the Civil Practice La*r and Rules, and must be connenced in the
Supreme Court of the State of $ew York, Albany County, within 4 months from the
date of this notice.

Inguiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NY$ Dept. Taxation and tr*inance
Law Sureau - Litigation lJnit
Building /i9, $tate Canpus
Albany, New York 12227
Phone # (518) 457-2070

lery truly yours,

STATE TAX CO}IMISSION

Petitioner' s Representative
Kathleen H. Daniels
Kirlin, Campbell & Keating
120 Broadway
New York, M 10005
Taxing Bureauts Representative



STATE 0F MI^/ Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EIIIER C. and J0AN c. MADDY

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Article 22
of the Tax Law for the Year 1974.

DECISION

Peti t ioners, Elmer C. and Joan G. Maddy, 2 Round Hi l l  Road, Greenwich,

Connect icut 06830, f i led a pet. i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax law for the year 1974

(Fi le No. 22455).

A formal hearing vras held before Robert  A. Couze, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two Worl<l  Trade Center,  New York, New

York ,  on  May 19 ,  1981 a t  9 :15  A.M.  Pet i t ioners  appeared by  K i r l in ,  Carnpbe l l  &

Keat ing ,  Esqs . ,  (Kath leen M.  Dan ie1s ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by  Ra lph  J .  Vecch io ,  Esq. ,  (Samuel  Fr :eund,  Esq. ,  o f  counse l ) .

ISSI]E

Whether petitioners are precluded from al.Iocating their income from the

partnership of Kir l in,  Campbel l  & Keat ing.

FINDINGS OF FACT

1. 0n February 1, 1978, the Audit  Divis ion issued a Statement of Audit

Changes against pet. i t ioners, Elmer C. and Joan G. Maddy. The Statement of

Audit  Change contained the fol lowing explanat ion:

I'As a result of a field audit of ltlarch 24, 7977 by the New York
Distr ict  of f ice for the partnership of Kir l in,  Campbel l  & Keat ing,
your dist .r ibut ive share of the partnership adjustment is $21275.09.
Unincorporated business taxes imposed by New York City are noL
deduct ible in determining personal income tax. 0n your personal
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income tax return you fai led to increase your Federal  income by
the amount of $3 1882.33 which represents your share of the New
York City unincorporated business tax deduct ion taken on the
partnership return of Kir l in,  Campbel l  & Keat ing. Since the
partnership does not al locate member partners are not al lowed to
a l loca te .  There fore ,  $130,45 I .75  is  taxab le  in  fu l l  and  $13,423.49
must be added as additional ordinarv income. Your New York tax is
therefore computed as fol lows:

$115 ,809 .861
t3  , 423 .  49
2 ,2L5 .O9
3 ,  882 .  33

$135 ,330 .77
. ,+21 ,  593 .  88
$1 I3 ,736 .89

1  ,  300 .  00
$112 ,736 .89

$  15 ,  175 .53
L2 ,62L .05

Total  New York income reported
Addi t lonal  income per  a l locat ion
Partnership audi t  adjustment
Unineorporated business tax adjustments
Corrected total income
Less :  i t em ized  deduc t i ons
Balance
Less :  exenp t i on
Taxable New York income

Tax per  tax rate schedule
Tax previously  s tated

ADDITIONAL PERSONAL INCOME TAX DUE $2  , 554  . 48 "

2.  0n Apr i l  4 ,  1978 the Audi t  Div is ion i r ;sued a t imel-y  Not ice of

Def i -c i -encyr  here in,  and on July  3,  1978 the per i t ioners f i led a t imely pet i t lon.

3.  The only remain ing issue in th is  pet i t ion is  whether  income of  $13,423.49

for  7974 is  proper ly  taxable by New York State.  The other  issues re lat ing to a

par tnership audi t  adjustment  and uni -ncorporate<l  business tax adjustments r tere

set t led at  a pre-hear ing conference on February 26,  1979 and counsel  for  the

Audi t  Div is ion has so agreed.

4 ,  I t  was  the  Aud i t  D i v i s i on f s  pos i t i on  t ha t  pe t i t i one rs  f a i l ed  t o

inc lude the fu l l  amount  of  pet i t ioner  El rner  C.  Maddyrs d is t r ibut ive share of

par tnership income f rom his  law f l rm on thei r  1.974 New York State IT-203 tax

re tu rn .

1 
Th" amount stated as total  New York income of $1151809.86 was determined
by rnult ip ly ing pet i t ioner Elmer C. Maddyfsi  distr ibut ive share of partnership
income o f  $130,45L,75  by  89 .717.  and subt ra"c t ing  there f ron  h is  share  o f
interest received on U.S. Government obl igat ions from the partnership.
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5. During the taxable year I974, pet i t ioners were residents of Connect icut

residing at 2 Round Hi l l  Road, Greenwich, Connect icut,  and were non-residents

of New York State for New York State income tax purposes. Pet i t ioner Elmer C.

Maddy is a lawyer and a partner in the firm of Klrlin, Canpbell & Keating which

has off ices both in New York City and in Washington, D.C. The ! trashington

of f i ce  was loca ted  a t  The Faragut  Bu i ld ing ,  900 17 th  St ree t ,  N .W.  and cons is ted

of both employees and partners.

6.  I t  is  asser ted the f i rm of  Ki r l in ,  Campbel l  & Keat ing kept  i ts  records

in such a l^tay that its income and expenses cou-Ld be allocated between its

Washington of f ice and i ts  New York Of f ice and that  such an a l locat ion r i las

prepared by i ts  accountants,  Haskins & Sel ls  ( rLow known as Delo i t te  Haski -ns &

Se1ls) ,  in  connect ion wi th the New York Ci ty  income and unincorporated buslness

tax for  the year  1974.  A copy of  the New York Ci ty  par tnership return of

Ki r l in ,  Carnpbel l  & Keat ing was int roduced in ev idence in th ls  proceeding as

pet i t i -onersr  Exhib i t  2 .  On the last  page of  that  Exhib i t  there is  an a l locat lon

schedule which shows an allocation of income and expenses between New York

State and outs ide New York State.  Pet i t ioners contended that  they should be

ent i t led to a l locate income between New York State and t r r lashington,  D.C.  under

section 637 of. the New York State tax Law by dividing New York ordinary i-ncome

by tota l  ord inary income resul t ing in  an a l locat ion percentage of  79.67932.

7.  Counsel  for  the Audi t  Div is ion mainta j "ned that  in  order  for  pet i t ioners

to a l locate,  the par tnership had to a l locate each i ten of  income and expense to

each par tner  and wi thout  such a l l -ocat ion being made pet i - t ioners have no r ight

t o  a l l oca te .

8.  The 1974 New York State Partnership Return for  Ki r l in ,  Campbel l  &

Keat ing was not  put  in  ev idence.
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coNclusloNs 0F rAI,f

A. That the New York adjusted gross income of a nonresident partner shall

include his distr ibutive share of al l  i tems of partnership income, gain, loss

and deduction entering into his federal adjusted gross income to the extent

such items are derived from or connected with New York State sources (section

637(a) of the Tax Law and 20 NYCRR 134.1).

B. That petit ioners Elmer and Joan Maddy are entit led to al locate petit ioner

Elmer Maddy's federal  distr ibut ive share of partnership income. The New York

City unincorporated business tax reLurn for 7974 and the al locat ion schedule

att .ached thereto (Finding of Fact "6" supra) r :ontain suff ic ient information so

as to compute a business al locat ion percentage (see l : Iat ter of  McCauley v.  State

Tax  Commiss ion ,67  A .D .2d  51 ) .

C. That the al locat ion percentage computed by pet i t ioners of 79.6793% is

without merit because it only considers ordinary income and not other items of

partnership income and deduct ion. I  Therefore, pet i t ioner Elmer Maddy must

al locate his federal  distr ibut ive share of partnership income on the basis of a

ratio, the numerator of which represents partnership income from New York

sources and the denominator of which represents partnership incone fron sources

within and without New York State. The partnership al locat ion percentage is to

be computed as fol lows:

0rdinary fncome
Payments to Partners2
Addit ional First - Year Depreciat. ion
Dividends
N.Y.C.  Unincorporated Business Tax
Interst on U.S. Government Bonds

It should be noted that
Tax traw no deduction is
for services or for use

pursuant  to  sect ion 706(3)  of  Ar t ic le  23
allowed for amounts paid or incurred to a
of  capi ta l .

FEDERAI,
$rlg25;45s. zr

762 ,700  . 00
(  t , 991 .58 )

500 .00
34 ,41  1  . 55

(  9 ,561 .56 )
gJll.5&--62

NEW YORK STATE
$T;6s6;115.18-

721 ,950 .00
(  1 ,991 .58 )

of the
partner

500 .00
34 ,41  1  . 55
9  , 56L .56 )

80L.424.1



New York Source Income
Total  Source Income
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180742{+.79
,IlInF:AZ = 85.3742%

D. That the Audit  Divis ion is directed to recompute pet i t ioner Elmer

Maddyts distr ibuLive share of New York income by mult iply ing his federal

distr ibut ive share of partnership income from Kir l in,  Campbel l  & Keat ing by the

a l loca t ion  percentage o f  85 .3% as  ment ioned in  Conc lus ion  o f  Law "C"  supra ,

result ing in an overpayment of tax.

E. That sect ion 687, subdivis ion ( f)  of  the Tax Law emporders the State

Tax Commission to determine that. an individual- taxpayer has made an overpayment

o f  income taxes ,  as  fo l lows:

"Ef fec t  o f  pe t i t ion  to  tax  commiss ion .  - -  I f  a  no t ice  o f
def ic iency for a taxable year has been mai led to the
taxpayer under sect ion six hundred ei thty-one and i f  the
taxpayer f i les a t i rnely pet. i t ion wit .h the tax commission
under sect ion six hundered eighty-nine, i t  may determine
that the taxpayer has made an overpzr5rment for such year
(whether of not i t  a lso determines a def ic iency for such
year).  No separate claim for credit  or refund for such
year shal l  be f i led, and no credit  or refund for such year
sha l l  be  a l lowed or  made,  except  - -

(1) as to overpayments determined by a decision of the tax
commiss ion  wh ich  has  become f ina l ;  .  .  .  " .

Subd iv is ion  (g )  o f  sa id  sec t ion  prov ides ,  in  re levant
p a r t :

" l imit  on amount of credit  or refund. --  The amount of
overpalrment. det.ermined under subsection (f) shall, when the
decision of the tax commission has become f inal ,  be credited
or refunded in accordance with subsect ion (a) of sect ion
six hundred eighty-six and shal l  not exceed the amount of
tax which the tax commission determines as part  of  i ts
dec is ion  was pa id  - -  

-L

(2) within the period which would be appl icable under
subsec t ions  (a ) ,  (b )  o r  (c ) ,  i f  on  the  da te  o f  the  mai l ing
of the not ice of def ic iency a claim had been f i led (whether
or not f i led) stat ing the grounds upon which the tax
commission f inds that there is an overpalrment.r t
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F. That in response to the Not ice of Def ic iency, pet i t ioners t imely f i led

a pet i t ion, thereby suspending their  r ight to f i le a claim for refund. The

commission, however, may determine that petitioners have nade an overpayment

for the year at issue, whether or not i t  a lso determines a def ic iency for such

y e a r .  T a x  L a w  s e c i t o n  6 8 7 ( f ) .

That had pet i t ioners f i led a claim for credit  or refund on the date of

the mai l ing of the Not ice of Def ic iency the cl .aim would have been t imely.  See

Matter of Peter hI.  Liu and Lydia ld.Liu, State Tax Commission, November 27,

1981; Matter of  Lamonte Kennedy and Valer ie Kennedy, State Tax Commission,

January 9, 1981 [TSB-H-8l(53)I l .  See also Manuel M. Koufman and Charlot te Kouf inan,

36  T .C.M.  936,  wh ich  d iscusses  In te rna l  Revemre Code sec t ion  5512(b) ,  f rom

which  Tax  Law sec t ion  687( f )  and (g )  a re  der ived .

G. That pet i t ioners'  overpa5rment for the year at issue is not in excess

of the amount of taxes they paid for such year: and therefore is within the

l imitat ions set forth in sect ion 687, subdivis ion (g) of the Tax law.

H. That pet i t ioners are ent i t led to a refund for 1974 based on the

decision rendered herein.

DATED: A1bany, New York

JUL 0 I 1984
STATE TAX COMMISSION


