
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o r

Wil l iam & l larjorie MacMil lan

for Redetermination of a Deficiency or for Rei und
of Personal fncome Tax under Art icle 22 of tht: Tax
traw and New York City Nonresidents Earnings Tax
under Chapter 46, Tit1e U of the Administ.rat irre
Code of the CiLy of l , lew York for the Year 1976.

That. deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
9th day of  March,  1984.

AFFIDAVIT OF MAITING

that the said addressee is the pet. i t ioner
forth on said wrapper is the last known address

State of New York ]

county of Arbany l 
t" '  t

David Parchuck, being duly sworn, deposesr and says that. he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of March, 1984, he served the within rrotice of Decision by cert i f ied
mail upon l{ i l l iam & Marjorie MacMil lan, the petit ioners in the within
proceedinS,  bY encios ing a t rue copy thereof  jn  a secure ly  sealed postpaid
! { rapper  addressed as fo l lows:

Wi i l iam & Mar jor ie  MacMi i lan
clo Howard J. Schr+artz
Robinson,  Per lman & Ki rschner  /  32 E.  57th St .
New York, NY rcA22

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the St.ate of New York.

s ter  oa
pursuant aw sect ion



STATE OF NEW YORK

STATE TAX COMMiSSION

In the MatEerffi :
o f

Wi l l iam & Mar jor ie  MacMi i ian

for Redetermination of a Deficiencv or for Rei:und
of Personal Income Tax under Art icie 22 oi the Tax
Law and New York City NonresidenLs Earnings Tax
under Chapter 46, Tit. le U of the Administ iat ive
Code of the City of l{ew York for the year !976.

AFFIDAVIT OF MAILING

Stale of I'ier^r York ]
ss .  :

County of Aibany ]

David Farchuck, being duiy sworn, deposes; and says that he is an employee
of the Stat.e Tax Commission, that he is over i8 years of age, and that on the
9th_ day of March , 7984, he served the within not. ice of Decision by cert i f ied
mai] upon Howard J. Schwartz, the representatjve of the petit ioners in the
within proceedinS, by enciosing a true copy thereof in a- securely sealed
postpaid r.erapper a<idressed as foi iows:

Howard i.  Schwartz
Robinson, Perlman & Kirschner
32  Eas t  57 th  S t .
New York, hY i0022

and by-{eposit ing same enclosed in a postpai<i properiy aridressed wrapper in a
post off ice under the exciusive care and iustoCv of the Unite<i Statei^Postai
Service within the Stat.e of New York.

- That deponent further says that the sai<i addressee is the representative
of the petit ioner herein and that the address set forih on said w-rapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
9th < iay of  Harch,  i984.



STATE OF NEW YORK
STATE TAX COMMISSION

Af_BANY,  NEW YORI(  12227

March  9 ,  1984

Wil l iam & Marjorie MacMil lan
clo Howard J. Schwartz
Robinson,  Per lman & Ki rschner  /  32 E.  57th St .
New York, NY rcA22

Dear Mr.  & Mrs.  MacMi l lan:

P1ease take not ice of  the Decis ion of  the State Tax Commiss ion enclosed
herewith.

You have now exhausted your r ight of review at the administrative ievei.
Pursuant  to  sect ion(s)  690 & 13i2 of  the Tax Law and Chapter  46,  T i t le  U of
the Administrative Code of the City of New Yor:k, a proceeding in court to
review an adverse decision by the State Tax Comrnission may be insti tuted only
under Art icle 78 of the Civi l  Practice Law anci Rules, and must be commenced in
the Supreme Courl of the State of New York, Albany Counly, within 4 months from
the date of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion may be addressed to:

NYS Dept. Taxation and tr inance
Law Bureau - Lit igation Unit
Building / i9, State Campus
Albany, New York 12227
Phone # (518) 457-2a7a

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat . ive
Howard i.  Schwartz
Robinson, Perlman & Kirschner
32  Eas t  57 th  S t .
New York, I iY 10022
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

WILLIA}{ AIiID MARJORIE MACMILLAI{

for Redetermlnation of a Deficiency or for
Refund of Personal Income Tax under Article 22
of the Tax Law and New York Clty Nonresidents
Earnings Tax under Chapter  46,  T i t le  U of  the
Adminls t rat ive Code of  the Cl tv  of  New York for
t he  Yea r  L976 .

I .  I , Ihether,  dur ing the year L976,

place of abode in New York and spent in

eighty-three days Ln New Yorkr and thus

605(a)  (2 )  o t  the  Tax  Law.

DECISION

Peti t ioners, Wll l lam and Marjor ie MacMll lan, c lo l loward J.  Schwartz,

Robinson, Perlman & Klrschner,  32 East 57th Street,  New York, New York L0O22,

f l led a pet i tLon for redeterminat ion of a def ic lency or for refund of personal

income tax under Articl-e 22 of the Tax Law and New York City nonresidents

earnings tax under Chapter 46, Title U of the Administrative Code of the City

o f  New York  fo r  the  year  1976 (F I le  No.  30025) .

A formal- hearing was held before Dennis M. Gal l iher,  Hearing Off lcer '  at

the off ices of the State Tax Conmission, Two World Trade Center,  New York'  New

York ,  on  June 14 ,  1983 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by  Septenber  6 '

1983. Pet i t ioner appeared by Robinson, Perlman & Klrschner,  P.C. ( I loward J.

Schwartz,  Esq.,  of  counsel) .  The Audit  Divis ion appeared by John P. Dugan'

Esq.  (Arno ld  M.  G lass ,  Esq. ,  o f  counse l ) .

ISSUES

pet.itloners maintained a Permanent

the aggregate more than one hundred

were resident lndivlduals under section



I I .  Whether pet l t loners

Earnings Tax on wages earned

C i t y .
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were subject to the New York City Nonresidents

by l,lr. Macl"Illlan from work performed in New York

FINDINGS OF FACT

1. ?et i t loners, Wil l iam and Marjor ie lhcl{ i l lan, t imely f iLed a 1976 New

York State Income Tax Nonresldent Return (Form TT-203/209).

2. 0n February L4, 1980, the Audit  Divis ion issued a Not ice of Def ic iency

against pet l t ioners in the amount of $5 ,796.47, plus interest (accrued to the

d a t e  o f  l s s u a n c e )  o f  $ 1 , 3 9 5 . 6 0 ,  f o r  a  t o t a l  d u e  o f  $ 7 , L 9 2 . 0 7  f o r  t h e  y e a r  1 9 7 6 .

A Statement of Personal Income Tax Audit Changes previously issued on November 23'

I979, indlcated that pet i t ioners were being considered residents of New York

State for L976, and also that certaln wages earned were subJect to tax by New

York Clty,  with pet i t lonerst tax l - iabi t i ty to New York State and New York City

recomputed accordlngly.

3. Petitioners were both born in Prince Edward Isl-and, Canada' have

aLways been Canadian cltizens and continued to retaln CanadLan citlzenshlp as

of the date of the hearing.

4. Petltioner Willlan MacMll-lan is a professional- hockey player who, in

L976, played for the New York Is landers ( t ' Is landers") hockey team. Mr. MacMil lan

obtained a visa which allowed hlm to come to the United States to work. This

visa had to be returned to immigration authorities when Mr. MacMillan returned

to Prlnce Edward Island at the end of the hockey season. Mrs. MacMlllan and

the couplers three children also obtained slmilar visas to come to the Unlted

States during the hockey season.
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5. The durat ion of each Natlonal Hockey l ,eague ("N.H.L.")  season sPans

port ions of two calendar years. In the instant case, involving tax year 1976'

port lons of both the 1975-L976 an'd L976-L977 seasons are involved.

6. The Islandersf L975-1976 eighty game regular season ended on April 4,

1976. Forty of these regular season games were played between January I and

Aprll 4, L976, and twenty-one of these forty games were ttawaytt games not pLayed

at the Islanderst Nassau Coliseum home lce. Ilowever, two of these twenty-one

array games were pl-ayed in New York City against the New York Rangers, and one

of such arday games was played agalnst the Buffalo Sabres, thus leavlng elghteen

regular season games played outside of New York State.

7. The Islanders also qual- l f ied for the N.I I .L.  fs Stanley Cup Playoffs,

and were Lnvolved ln a total of thl-rteen games during early March and late

April of L976, includlng seven away games. Ilowever, three of these seven away

games were played in Buffal-o, New York against the Buffalo Sabres, thus leaving

a total  of  four pl-ayoff  games played outside of New York State. AccordLngly,

the Isl-anders and Mr. MacMlll-an were involved in a total of twenty-two games

outside of New York State between January I  and May 6, L976.

8. The Mac}l i l lans had rented a house durlng the 1975-1976 season located

in North Bellmore, Long Island, from its owners who spent their winters in

Florida. Mrs. MacMlllan and the children returned to Prince Edward Island at

the end of March, 1976, when the onners of the home returned from FLorida.

Mr. MacMillan llved in the orilnersr travel trailer (when he was not travelling)

for the rest of  the season and through the playoffs unt i l  the Is landers'

elinination on May 6, L976, after which he lrnmediately returned to Prlnce

Edward Isl-and to join hls famlly.
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9. The period January I through May 6, 1976 enconpassed L27 days.

10. The Islanders and Mr. MacMlllan conrmenced preparations for the I976-L977

season with a training camp at Farrnlngdale, Long Island, New York. This camp

commenced on September 16, L976 and the players, l-ncluding Mr. MacMlLlan, ltere

housed in a hotel near the training camp sit,e. Prior to the October 7, 1976

opening game of the Islandersr L976-L977 season, the tean pJ-ayed various

exhlbition games. The number of such games played outslde of New York State

\iras not specifled, although llrs. MacMlLLan testlfled that at least half of the

tralnlng camp rras spent outside of New York.

11. Mr. MaeMilLan was assigned to Islander farm clubs located in Rhode

Island, and lat,er ln Fort l{orth, Texas, at. the end of the clubrs tralning camp,

and he played ln a total  of  fourteen games for these clubs before rejoinlng the

Isl-anders. It was not specifled whether any of these fourteen games were

played i-n New York State.

12. Of the Is landersr forty reguLar season games played between October 7

and December 31, L976, seventeen gaues qrere away games. Ilowever, one of these

seventeen games was played against the New York Rangers and one of these games

was played agalnst the Buffalo Sabresr thus leaving a total  of  f l f teen regular

season games pLayed outside of New York State during this perioc.

13. Mrs. MacMillan testified that she and the children left PrLnce Edward

Island Ln 1976 to joln Mr. MacMillan in Long Island at the beginning of November,

1976, after Mr. MacMl-llan found out he was leaving the farn team to reJoln the

Islanders. Mrs. Macl'Il l lan and the children remained in New York throughout

November and December of L976 at a rented house in Roslyn, Long Island' New

I
York. 

-

I 
Thu MacMillans returned, as usual, to Prlnce Edward Island at the end of

the  1976-1977 season.
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14. The perlod Septernber 16 through December 21, 1976 enconpassed 107

days .

15. Mrs. MacMillan and the children nere Ln New York for the months of

Januaryr February, March, November and Decenber: of L976.

16. Pet i t ioners opened and used one checking account only for dai ly

expenses while ln New Yorkr but malntained all other banklng accounts ln

Canada. Petit,ionersf home in Prince Edward Is.Land durlng L976 was a 1l5-acre

farm, purchased ln 1971 and located in the vl l .Lage of South Port .  Pet l t ioners

had Canadian dr iversr l icenses and never obtairred New York dr iverst l icenses,

voted in Canada but never voted in New York, nade their wil-ls in Canada' never

appl ied for or received Unlted States ci t izenship, never owned any real property

ln New York State, filed both United States and Canadian Individual- Income Tax

Returns Ln L976 and considered their permanent residence and domicile to be

their home in Prince Edward Island.

L7. Mrs. MacMil-lan testified that Mr. MacMillan hras away from hone for an

average of 24 days for each of the out-of-state games he playecl. This was

assertedly due, ln part ,  to N.H.L. rules which required team members to be at the

game si te twenty four hours before a gamets gcheduled start ing t ime and, in

part, to normal t,ravelllng tlme between game sites tn different states and

Canadian provinces.

18. The Islanders played four ouE-of-state games in October,  L976' eight

such games in November, 1976 and three sueh games in December, L976.

19. Pet,it,ioners assert they were not New York State domlclliarles during

1976 (ot at any tine)r that Mr. MacMillanrs employment status and location were

entLreLy within the control  of  the Is landers, that pet i t ioners dld not maintaln

a permanent place of abode in New York in L976 (or at any other tlme) and,
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further, that neither Mr. MacMillan nor Mrs. MacMll-lan indivldual-1-y were

physically present ln New York Stat,e for 183 or nore days tn 1976.

20. The Audit  Dlvis lon, by contrast,  concedes that pet i t ioners were not

New York donlcl l lar ies in 1976, but asserts thir t  pet i t loners were present in

New York for at least 183 days during 1976 and maintaLned a permanent place of

abode in New York tn 1976, and thus were statutory residents of New York

pursuant to sect ion 605(a)(2) of the Tax Law and taxabLe as such.

2L. The allocatlon schedul-e by which Mr. MacMil-lanrs income was allocated

within and without New York State on petitloners' 1976 nonresldent tax return

reflected 42 garnes played in New York State and 38 games played out of New York

Sta t ,e .

CONCLUSIONS OT LA,W

A.  That  sec t lons  605(a) (2 )  o f  the  Tax  Law and U46-1 .0(h) (2 )  o f  the  New

York City Adminlstrative Code deflne a resident individual-, ln pertinent part'

as one who is not domiciled in New York State irnd New York City, but who

maintains a permanent place of abode in the state and city and who spends ln

the aggregate more than one hundred eighty-three days of the taxable year in

the state and ci ty.

B. That regulations of the Stace Tax Conmtssion in effect durlng the year

at lssue in pert inent part  provide:

'rA permanent pl-ace of abode means a dwelllng plaee permanently
maintained by the taxpayer, whether or not omed by hlm' and will
generally lnclude a dwelling place owned or leased by hts or her
spouse. . .  A lso ,  a  p lace  o f  abode,  whether  ln  th is  S ta te  o r  e lsewhere ,
ls not deemed permanent if it is maintained only during a temporary
stay for the accomplishment of a part icular purpose. For exanple, an
individual doniciled in another state may be assigned to hls employerrs
New York off ice for a f lxed and l in i ted period, af ter which he is to
return to his permanent location. If suctr an lndividual takes an
apartment in New York during this period, he wll-l not be deemed a
residentr even though he spends more than 183 days of the taxable
year in New York because his place of abode here is not permanent. . .
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However,  l f  h ls assignment t ,o hls employerrs New York off ice is not
for a fixed or limited period, his New York apartment wiLl be deemed
a permanent place of abode and he will be a resident for tax purposes
lf he spends more than 183 days of the yenr in New York [20 NYCRR
1 0 2 . 2  ( e )  l

C. That pet i t i -oners were in New York State for the durat ion of the hockey

season after which they returned to Canada. Since pet i t ioners place of abode

in New York State was maintained only during a temporary stay for the accomplLsh-

ment of a particular purpose, sald place of abode is not deemed permanent in

accordance wi-th 20 NYCRR 102.2(e).  Accordingly,  pet i t loners \rere not residents

of New York State during L976.

D. That the al locat ion percentage ref l -ected on pet i t lonersr New York

State income tax return was not challenged by the Audlt Dlvisl-on, lt being the

Audlt  Divis ionrs posit ion that Mr. MacMil lan was a resldent and al- l  of  his

income was taxable to New York State. Thus, since lt has been decided that

Mr. Mactvlil lan was not a resldent, and since the allocation percentage was not

chal lenged, such al locat lon is accepted as report ,ed.

E. That the Audit  Divis lon asserted New York Ctty Nonresidents Earnings

Tax as due from the MacMillans on the basis of forty games played in New York

City out of seventy-seven games played. However, only three games were played

by Mr. MacMillan in New York City (against the New York Rangers at Madison

Square Garden) out of  the eLghty total  games played, as ref lected on pet l t lonerst

al locat ion schedule per their  return. Thusr the Audit  Divls lon shal l -  recalculate

tax due to New York City based on a fraction, the numerator of whlch is three

and the denomlnator of which is eighty.
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Not ice

l l  Er t l

DATED:

That the pet l t ion

of Def ic iency is to

Albany, New York

MAR 0I 1994

of

be
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til i l l ian and Marjorie MacMlll-an is granted and

nodified in accordance with Conclusion of Law

STATE TAX COMMISSION

PRESIDENT

the


