
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Joseph LoTempio

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Incomri:  &
Unincorporated Business Tax under Art ic le 22 & 23
of the Tax Law for the Year L976.

Joseph LoTempio
c/o Patr ick J.  Brown
181 Frank l in  S t .
Buffalo, NY 14202

and by deposit ing sane enclosed
post off ice under the exclusive
Service within the State of New

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 113 years of age, and that on the
31st day of December, 1984, he served the withln not ice of Decision by
cert i f ied mai l  upon Joseph LoTempio, the pet i t loner in the within proceeding,
by enclosing a true copy thereof in a securely seared postpaid wrapper
addressed as  fo l lows:

AFFIDAVIT OF MAIIING

in a postpaid properly addressed wrapper in a
care and custo, ly of the United States Postal
York .

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said r i {rapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
31s t  day  o f  December ,  1984.

o administer oat
pursuant Tax  Law sec t ion  174



STATE OT I{ET./ YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion
o f

Joseph LoTernpio

for Redeterminat ion of a Def ic iency or Revisiorr
of a Determination or Refund of Personal fncomtr
& Unincorporated Business Tax under Art ic le 22 &
23 of the Tax law for the Year 1976.

AITIDAVIT OF MAITING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
31st day of December, 1984, he served the within not ice of Decision by
cert i f ied mai l  upon Patr ick J.  Brown, the reprr:sentat ive of the pet i t ioner in
the within proceeding, by enclosing a true cop'g thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Patr ick J.  Brown
loTempio & Brown, Attorneys at Law
1Bl  Frank l in  S t .
Buffalo,  NY 142A2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custoi ly of  the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioaer.

Sworn to
31s t  day

before me

Authorize{ .{o adninister oaths
pursuant to Tax Law sect ion 174



STATE OF NEW YORK
STATE TAX COMM'SSION

ALBANY,  NEW YORK 12227

December 31, 79t14

Joseph LoTempio
c/o Patr ick J.  Brown
181 Frank l in  S t .
Buffalo, NY 14202

Dear Mr. LoTempio:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, a proceeding in court  to
review an adverse decision by the State Tax Cornnission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax dur: or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building /19, State Canpus
Albany, New York L2227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Patr ick J.  Brown
LoTempio & Brown, Attorneys at Law
181 Frank l in  S t .
Buffalo,  Nf 14202
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JOSEPH LOTEMPIO

for RedetermLnation of a Deficiency or fot
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 and 23 of the
Tax Law for the Year 1976.

DECISION

Peti t ioner,  Joseph LoTenpio, c lo LoTenpio & Brown, Attorneys at Law, 181

Franklin Street, Buffalo, New York L4202, filed a petition for redetennination

of a deficiency or for refund of personal incone and unlncorporated business

taxes under Articles 22 arrd 23 of the Tax Law for the year 1976 (FiIe No.

38762),

A fornal hearing was hel-d before Dennis lt. GaLllher, Hearing Officer' at

the offLces of the State Tax Commission, 65 Court  Street,  Buffalo,  New York, on

I{ay 22, I9B4 at 10:45 A.M. Pet i t ioner appear(:d by LoTenpio & Brown, P.C.

(Patr ick J.  Brown, Esq.,  of  counsel) .  The Aucl i t  DivLsion appeared by John P.

Dugan, Esq. (Deborah Dwyer, Esq.,  of  counsel) , ,

ISSUES

I. lJhether additional income, discovered as the result of a Federal audit

and attributed to petitioner as arising fron his acceptance of wagers, Iras

properly included in and nade subject to the ;inposition of personal income and

unincorporated business taxes.

IL !/hether the Audit Divlsion properly ,imposed a fraud penalty upon

petitioner, based on the results of the aforementloned Federal audit.
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FINDINGS OF FAC:T

1. Pet i t ioner,  Joseph LoTenplo, and his wife,  Jean LoTempio, who is not a

party to this proceeding, tinely filed a New Y,lrk State Income Tax Resident

Return (Forn IT-20L/208) for the year 1976. Tlire fil ing status indicated on the

return hras "married fil ing separateJ-y on (this) conblned return". Petitioner

did not file an unincorporated business tax return for L976.

2. 0n August 11, L982, the Audit  Divis ion issued to pet i t ioner a Not ice

of Def ic iency assert ing addit ional tax due for 1976 in the anount of $6'634.01,

plus penalty and interest. A Statement of Audlt Changes, previously issued to

petitloner on I'lay 12, L982, provided conputations of the asserted deficiency,

together with an explanation of the basis for the defLclencYr as follows:

"IoJur not ice is based on unreported Federa]-  Audit  Adjustnents.
Unincorporated business tax is computed cn your taxable business
incone. The fraud penalty is asserted to confom with Federal audit
adjustments. Penalty under Section 685(c) of the New York Tax Law is
j .nposed for underest inat ion of tax.".

3. Petitioner did not appear personal-ly at the hearing and give testJ-nony

or other evldence in support  of  his pet i t lon. Pet i t loner 's representat ive,

Patrick J. Brown, Esq., appeared and Lndicatect that despite repeated attenpts

to contact petl-tioner concerning the instant nratter, such efforts were unsuccess-

fu1. Mr. Brown stated that he had no evidencer to offer in support of the petition

f i led by pet i t loner.

4. Pet i t l -oner 's posi t ion in contest ing the asserted def ic iency, as set

forth in his perfeeted pet i t ion, is as fol lows:

"[t]he taxpayer plead (sic) guil-ty in Ner.r York State Suprene Court to a
ganbling rel-ated offense. This in no way should be construed as an
admission of the taxpayer as accepting w;rgers. This was not in fact
a fail-ure to report. The taxpayer never earned income from accepting
waSers.
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The taxpayer htas also assessed a penalty of. 50% of the payment
due to fraud. Si-nce the taxpayer denies receiving income from
wagering and therefore denies any income co hlmself' there can be no
f  raud.  t t .

5 .  Pet i t ioner ts  to ta l  New York  income fo r  L976,  as  re f lec ted  a t  l ine  "1 r ' ,

column rrAtr of  his New York State Income Tax Resident Return, was $41367.68'  and

New York taxable income, per l ine rrgrr of  said return'  I i tas $11067.68.

6. The Audit  Divis ionrs asserted def lc iency rdas premised upon a federal

auditr  the result  of  which r i las a proposed adjustnent increasing pet i t ionerrs income

by $421055.03. This increase was al legedly due to pet i t ionerrs acceptance of l tagers

d u r i n g  t h e  n o n t h s  o f  S e p t e n b e r  1 9 7 6  ( $ 1 6 , 1 7 5 . 0 1 ) ,  O c t o b e r  1 9 7 6  ( $ 1 6 , 7 1 4 . 1 8 )  a n d

Novenber  1976 ($9 ,165.84) .  The Federa l  aud i t  resu l ts  a lso  inc luded the  asser t ion

of a 50 percent fraud penalty.

7. The Audit  Divis ion considered the ent ire amount of the al leged wagers

($42,055.03) to be business income subject to the unincorporated business tax

( "U.B.T . | ' )  and ca lcu la ted  such tax  due in  the  amount  o f  $1 '763.A3.  In

addit ion, a 50 percent fraud penalty was imposed, as was a penalty pursuant to

sect ion 685(c) of the Tax Law for underest imation of tax. Simi lar ly,  the Audit

Divis ion increased pet i t ionerts New York taxable incoue by $421027.01 and calcu-

lated addit ional personal income tax due in the amount of $41870.98.1 e SO percent

fraud penalty was also asserted as due.

I-  
As a consequence of  the Federal  audi torrs  f ind ing of  addi t ional  income,

resul tant  minor  mathemat ica l  adjustments were made to pet i t ioner ts  c la imed i temized
deduct ions for  nedical  expenses and sales tax,  decreasing the former by $352.64
whi le increasing the la t ter  by $380.66.  The $28.02 net  d i f ference between these
items served to decrease the amount of the add.it ional income subjected to personal
income tax, hence accounting for the differenc:e between the amount of the addLtlonal
income subjected to personal  income tax ($42r t t27 .01) ,  and the amount  of  sa ld
i n c o m e  s u b j e c t e d  t o  u . B . T .  ( $ 4 2 , 0 5 5 . 0 3 ) .
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8. By a let ter dated September 23, 1981, pet l t ioner Iras advised that the

Audit Division rras aware of the then-proposed Federal deficiency and of the

requirement that pet i t ioner not i fy the Audit  Divl-s ion (via Forn IT-115) of any

change to his taxable income within 90 days of the f inal  Federal  determlnat ion.

This let ter also requested pet i t ioner to submit information concerning t ,he

status of the Federal  audit .

9.  By a let ter to the Internal Revenue Service dated August 18'  1980,

pet i t ioner had formal ly protested the addit ional tax proposed by the Internal

Revenue Service, in terms essent ial ly ident ical  to those st,ated in the perfected

pet i t ion (see Finding of Fact "4rr) .  Pet i t ioner has not f i led Forrn IT-115, nor

has he suppl ied evidence regarding the status of the Federal  audlt  results or

h is  p ro tes t  thereo f .

10. The Audif  Divis lonfs Answer to pet i t i .onerrs perfected pet i t ton states'

in paragraph "8'r ,  as fol lows:

ilAFFIRMATIVELY states that the fiftv percent fraud penalty
assessed by New York State nas based uporr the report  issued by the
agent of the Internal Revenue Service, n() t  upon the pet i t ionerts
cr iminal convlct ion. rr .

11. No evidence was offered on pet i t ioner:rs behalf  wlth respect to the

additional income found as the result of the ]lederal audit.

L2. The Audit  Divis ion asserts that pet i 'Eionerrs fal lure to f i le Forn

IT-115, and fai lure to comply with the requJ.rraments of Art ic le 35 of the

Internal Revenue Code (Excise Tax on Wagering),  specif ical ly sect l -on 4411 which

mandates that individuals engaged in wagerlng fl1e certain forms pertainlng

thereto with the Internal Revenue Service (Forms 1l-C and 730),  together with

"otherrr  evldence, supports the conclusion that pet i t l -onerrs non-rePort ing of

wagering income was del iberate and const l tuted fraud.



-5-

CONCLUSIONS OF LAW

A. That the Audit Divislon has established a reasonable basis for the

issuance of the Notice of Deficiency against petitioner, and thus the personal

income and unincorporated business taxes asserted as due thereon by the Audlt

Division are presumed to be correct (Matter of Joseph F. Tavolacci v. State Tax

Conmission, TT L.D.2d 759).  The burden of proving such def ic lency to be incorrect

rests upon pet i t ioner [sect ions 689(e) and722 of the Tax Law]. Pet i t ioner has'

ln turn, adduced no proof that such asserted tax deficLency, including the penalty

for underestimation imposed pursuant to sectic,n 685(c), is not accurate and

correct, and thus such deficiency, including t;he penal-ty portion thereof based

on underestimation, must be sustained. (IC!t.,r 
"f 

T"".1"."! s"ptg; Matter of

Henry Jarvis & Delores Jarvis,  State Tax Conm., AptIL 27r 1983).

B. That the burden of proof in any hearl"ng under Articl-es 22 and 23 of

the Tax Law regarding the issue of "whether.tire petitioner has been guilty of

fraud with intent to evade tax. .. " is upon thr: Audit Division.

lTax  Law sec t ions  689(e) (1 )  and 7221.

C. That where, as here, a taxpayer agai:rst whom a New York State tax

fraud penalty is asserted fil-es a tinely petiElon for redetermination, the

State is put to i ts proof.  That " [ t ]he standard of proof necessary to support

a finding of fraud by the Tax Comnlssj.on requires c1ear, definite and unnlstakabLe

evidence of every element of fraud, including wiJ-1-ful-, knowledgeable and

intentLonal wrongful acts or onissl-ons constltuting false representation,

resulting ln del-iberate nonpayment or underpaynent of taxes due and owing."

(Matter of Walter Shutt and Gertrude Shutt, State Tax Conm., June 4, L982.) Fraud

must be proven by clear and convincing evidence; a mere preponderance of the
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evideoce is insufficient to

Tax Cornm., Oct,obet 2, 1981.

neet the burden. ,Matter of Sanuel Bernstein, State

D. That the evidence subnitted by the Audit DLvision does not sustain the

burden of proof of f raud under Tax Law sect ion 689(e)(1).  The fraud penalty

was not asserted based on petitioner's crininal convictlon, and no infornation

regarding such convict ion was suppl ied. (see Flnding of Fact "10").  Moreover,

no evidence regarding any final disposition of the proposed Federal audit

adjustnents has been provided, notwithstanding that the fraud penalty was

asserted to conform with such proposed adjusturents. (see Finding of Fact "2").

E. That the petition of Joseph L. Loterolrio is granted to the extent that

the fraud penalty is cancelled, but is in a1l- other resPects denJ.ed, and the

Notice of Deficiency dated August 11, 1982, asi nodified by cancellation of the

fraud penalty, is sustained.

DATED: Albany, New York

DEC 31 19n4
STATE llAX COMI'ISSION


